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In the Court of Appeals of the District of Columbia. 


No. 2360. 

Daniel W. Baker et al., &c., Appellants, 

vs. 

District of Columbia. 


a Supreme Court of the District of Columbia. 

Equity Docket 14,543. 

Frank TIealy, Alleged Lunatic. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Petition. 

Filed February 18, 1893. 

In the Supreme Court of the District of Columbia. 

Equity. No. —. 

In the Matter of the Alleged Lunacy of Frank Healy. 

To-: 

The petition of John W. Douglass, John W. Ross and Wm. T. 
Rossell respectfully represents: 

1. That they are the Commissioners of the District of Columbia, 
and as such, by succession to the late Board of Metropolitan Police 
of the said District are vested with the powers and charged with the 
duties set forth and prescribed in and by chapter thirteen of the 
Revised Statutes of the United States relating to the District of 
Columbia, and more especially those set forth and prescribed in and 
by sections numbered three hundred and thirty-four (334) and 
three hundred and thirty-five (335) of said Revised Statutes. 

1 —2300a 
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2. That there now is, and for some time past lias been, within the 
said District one Frank Ilealv, who is alleged and represented to the 
petitioners, and by them believed, to he a lunatic of homicidal and 
otherwise dangerous tendencies: that, as it is alleged, the said Frank 
Healv has been such lunatic for a long period of time, to wit: Since 
the year A. 1>. 1893; that the cause of lunacy of said Frank Ilealy, 
if in fact it exist, is unknown to the petitioners; but that if the rep¬ 
resentations made to the petitioners be true, the said Frank Ilealy 
is unfit to be at large, and if he be permitted to remain at liberty 
within the said District the rights of persons and of property therein 
will be greatly jeopardized, the preservation of the public peace im¬ 
perilled, and the commission of crime rendered probable. 

The petitioners therefore pray that the writ dc lunativo iwjuirendo 
may issue to inquire into and determine the question of lunacy 
of the said Frank Healv. 


J. \V. DOUGLASS. 
JOHN W. ROSS. 
WM. T. ROSSELL. 


GEORGE C. II AXE ETON, 

Solicitor for Petitioner 


Distric t of Columbia, **: 

We, John W. Douglass, John W. Ross, and Win. T. Rossell, and 
each of us, do solemnly swear that we have read over the 
2 above petition by us subscribed, and know the contents 
thereof; that the facts therein stated upon our personal 
knowledge are true, and the facts therein stated upon information 
and belief we believe to be true. 

J. W. DOUGLASS. 
JOHN W. ROSS. 

WM. T. ROSSELL. 


Subscribed and sworn to before me this 17th day of February, 
A. D. 1893. 

[ SEAL .] WILLIAM TINDALL, 

Notary Public. 

3 Affidavit of Lunacy . 

Filed February 18, 1893. 

Metropolitan Police Headquarters, D. C. 

Washington, D. C.. February 14, 1893. 

I, the undersigned, a practicing physician of the District of 
Columbia, having seen and examined Frank Healv hereby certify, 
under oath and under my hand, that I believe him to be insane at 
this date; that it is not a case of inebriety, and that he is a fit subject 
for treatment in the Government Hospital for the Insane; and that 
the said Frank Ilealy was a resident of this District at the time he 
was seized with the mental disorder under which he now labors, and 
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believe from information received that he has been a resident of 
said District for the past 80 years, and that the said Frank Healy 
is unfit to he at large, and if he he permitted to remain at liberty 
within the said District the rights of persons and of property therein 
will be greatly jeopardized, the preservation of the public peace im¬ 
perilled, and the commission of crime rendered probable, and that 
upon information 1 liolieve him to he a person not the possessor or 
owner of any lands and tenements in the District of Columbia. 

R. H. GRAHAM, M. D., 
Residence 282 Mass. Ave. N. W. 


Sworn 

1893. 


and subscribed to before me this 14th day of February 

W. G. MOORE, 

Major Supt. Met. Police and ex Officio 

Justice of the Peace, D. C. 


4 Order for Writ to Issue. 

Filed February 18, 1893. 

t> 7 

In the Supreme Court of the District of Columbia. 

Equity. No. 14543. 

In the Matter of the Alleged Lunacy of Frank Healy. 

To-: 

Upon consideration of the petition in the above-entitled matter, it 
is, this 18 day of February A. D. 1893, ordered that the writ de 
lunatico inquirendo to inquire into and determine the question of 
the lunacy of the said Frank Healy issue as prayed in and by said 
petition. 

W. S. COX, Justice. 

5 Writ de Lunatico Inquirendo. 

Issued February 18, 1893. 

In the Supreme Court of the Distriet of Columbia, the 18th Day of 

February, 1893. 


In Equity. Docket No. 14543. 

In the Matter of Frank Healy, Alleged to be Insane. 

The President of the United States to the Marshal of the District of 
Columbia, Greeting: 

You are hereby commanded to inquire, by the oath of thirteen 
jurors, being good and lawful men of this District, summoned by 
yourself, whether Frank Healy of this District, is an idiot or lunatic, 
or is otherwise of unsound mind, so that he has not capacity suffi- 
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eient for the government of himself and his property, as is alleged 
in and by the petition filed in this cause, by J. W. Douglass et al. 
Comrs. I). C., on the 18th day of February, 1893, and if so, from 
what time, after what manner, and how: and if the said Frank 
Healv, being in the same condition, has alienated any lands or 
tenements, or not; and if so. what lands and what tenements, to what 
person or persons, where, when, after what manner, and how: and 
what lands and tenements yet remain to him. how much they are 
worth by the year, whether lie has a wife and children, and their 
names and ages. 

And you are further commanded, that, at certain days and places, 
appointed by yourself, you diligently make inquisition in the prem¬ 
ises; and the same, distinctly and plainly reduced to writing, under 
the hands and seals of the said jurors, return into this court, at its 
term. 189-, together with this writ. 

Witness. Edward F. Ringham. Chief Justice. 

J. R. YOUNG. Clerk. 

[seal.] Hv L. P. WILLIAMS. Asst Clerk. 


r> 


Marshal'* X of ice. 


Filed February 18, 1893. 

In the Supreme Court of the District of Columbia. 

Equity. No. 14543. 

In the Matter of the Alleged Lunacy of Frank IIealy. 

To Frank IIealy. P-18-D. Insane Asylum: 

You are hereby notified that agreeably to a writ de lunatico in - 
7 iiimnln in the above-entitled matter issued to me. I have sum¬ 
moned a jury to inquire whether you are an idiot or lunatic or are 
otherwise of unsound mind, so that you have not capacity sufficient 
for the government of yourself and property; and if so from what 
time, after what manner, and how; and if being in the same condi¬ 
tion you have alienated any lands or tenements, or not. and if so. 
what lands and what tenements, to what person or persons, where, 
when, after what manner, and how; and what lands and tenements 
vet remain to you and how much they are worth by the year; 
and whether you have a wife and children, and their names and 
ages; and that I have appointed Monday, the 20th day of Feb’y, 
A. D. 1893. to make inquisition in the premises, at the City Hall, 
in the city of Washington, and District of Columbia, at the hour 
of 12 o’clock M.. when and where you may attend if you see proper 
so to do. 

DANIEL M. RANSDELL, 

Marshal of the United States for the District of Columbia. 

Served copy of the foregoing notice on Frank Healv this 18th day 
of Feb’v, A. D. 1893. 

DANIEL M. RANSDELL, 

Marshal of the United States for the District of Columbia. 
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7 Verdict of Jury. 

Filed February 20, 1893. 

» 

i 

In the Supreme Court of the District of Columbia. 

Equity. No. 14543. 

In the Matter of the Alleged Lunacy of Frank Healy. 

The undersigned jurors, summoned to inquire in that behalf, 

and of which the above-mentioned Frank Healy had due notice, as 

appears by the return of the Marshal of the United States for the 

District of Columbia attached, do find that the said Frank Ilealv is 

« 

a lunatic of unsound mind, so that he has not capacity suffi¬ 
cient for the government of himself and his property; that he has 
been such lunatic since, to-wit: the 1 day of February A. D. 1893; 
that the character of his lunacy is monomania; that in his said 
condition of lunacy he has alienated no lands or tenements; that 
no lands or tenements remain to him; and that he has no wife and 
no children, as follows, namely: — 

Done at the City of Washington and District of Columbia, and in 

the presence of said-this 20 day of February A. D. 1893. 

GEORGE KINGSBURY, [seal.] 


J. W. HOWARD. 
C. H. BROWNE. 
PARK B. DOING. 
II. T. HART. 


r seal. j R. A. WHTTEHAND. [seal.] 
[seal.] JOHN A. COLE. [seal.1 

T seal.] J. T. FOWLER. r SEAL. j 
I" seal. ] R. J. SAFFELL. [seal.1 


ALFRED FEATHER. [seal.1 THOS. BTNNIX. [seal.1 

E. L. ROWLAND. [seal.1 JAMES P. HALL. [seal.] 

Office of the Marshal of the United States for the District 

of Columbia. 


I, Daniel M. Eansdell, Marshal of the United States for the Dis¬ 
trict of Columbia, do hereby certify that the foregoing is the 
S verdict of the jury duly summoned, sworn, and empannelled 
in Cause No. 14543, in the Supreme Court of the District of 
Columbia, in the matter of the alleged lunacy of Frank Healy. 
Witness mv hand and seal this 20 day of February, A. D. 1893. 

DANIEL M. RANSDELL, 

J/7 irshal of the Vnited States for the District of Columbia. 
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0 Order Confirming Verdict of Jury. 

Filed February 24, 1893. 

In the Supreme Court of the District of Columbia. 
Equity. No. 14543. 

In the Matter of the Alleged Lunacy of Frank IIealy. 

« « 


rn ^ 

1 o-: 

Fpon consideration of the inquisition in the above-entitled matter. 

duly returned by the Marshal of the Fnited States for the District 

of Columbia, on the 20 dav of February. A. D. 1893. no cause to 

• • 

the contrary being shown, it is. this 24 day of April, A. D. 1893. 
adjudged, ordered, and decreed that the said inquisition be. and it 
hereby is confirmed. 

W. S. COX. Justice. 

10 Memorandum. 

December 28. 191(1.—Petition of Patrick J. Walshe and Edward 
P. Schwartz, for appointment of Committee. 

Memorandum . 

December 28. 1910.—Subpoena to answer petition for Committee 
and copy to lunatic and to custodian. 

Memo ran dum. 

December 29. 1910.—"Return of Marshal: Subpoena served all. 

Memorandum. 

January 3. 1911.—Answer of William A. White. Superintendent, 
filed. 

Me mora n dum. 

January 13, 1911.—Order appointing Daniel W. Baker and 
Charles W. Darr. Committee. 

Memorandum. 

January 10. 1911.—Bond of P. W. Baker and 0. W. Darr. 
$125.000.. approved and filed. 
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11 Petition for Order Requiring Committee to Make Reimburse - 

men t. 

Filed February *21, 1911. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Term. 

Equity Docket, 14543. 

Frank Healy, Alleged Lunatic. 

The Petition of the District of Columbia respectfully represents: 

1. That the said Frank Healy, was on the 24th day of April 
1893 duly adjudged to be of unsound mind and committed to the 
(iovernmeiit Hospital for the Insane and he is still confined in 
said institution; that at the time of the commitment and up to De¬ 
cember 25, 1910, the said Frank Healy was indigent and without 
money to provide for his care and maintenance at the said hospital. 

2. That on the 28th day of December, 1910, a petition was 
filed in this cause for the appointment of a Committee, wherein it 
was alleged that through the death of Janies A. Healy, on December 
25, 1910. said lunatic had become entitled to an estate aggregating 
over $200,000, said to consist of personalty of the value of $130,000 
and realty of the value of $78,000. 

That on the 13th dav of Januarv, 1911, I). W. Baker and C. W. 
Darr were duly appointed Committee and thereafter gave bond as 
required by the Court in the sum of $125,000. 

That under the provisions of an Act of Congress approved Feb¬ 
ruary 23, 1905 (33 Stats. 740), this Court is empowered to 

12 require the Committee of any lunatic, having property, real 
or personal, to 

‘‘reimburse, out of the funds of the lunatic, the District of Co¬ 
lumbia for all court costs expended or incurred by it and for all 
moneys by it expended or costs incurred in caring for and in treat¬ 
ing said insane person nj> to such appointment.*’ 

That an itemized voucher certified by the Auditor of the Dis¬ 
trict of Columbia showing the disbursements made to date by the 
District of Columbia for the care and maintenance of said lunatic 
at the Government Hospital for the Insane is annexed hereto and 
marked Exhibit “A.” 

The premises considered, your petitioner prays that a rule may 
issue out of this court requiring the aforesaid D. W. Baker and 
C. W. Darr. Committee herein to show cause why they should not as 
Committee herein reimburse the District of Columbia out of the 
funds of said lunatic for all sums expended to date for the care and 
maintenance of said lunatic as set forth in Exhibit “A.” 

Vnd for such other relief as the case may require. 

CUNO H. RUDOLPH, 

JOHN A. JOHNSTON, 

W. V. JUDSON, 

Commissioners, D. C. 

E. H. THOMAS, 

A. B. DUVALL, 

Attorneys . 
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District of Columbia, ss: 

Cuno H. Rudolph, being first duly sworn, says lie has read the 
aforegoing petition and knows the contents thereof and the facts 
therein stated are true to the hest of his official knowledge and be¬ 
lief. 

CUNO H. RUDOLPH. 


Subscribed 
ruary, 1911. 
[seal.] 


and sworn 


to before me this twentieth dav of Feb- 

c- 

WILLIAM TINDALL. 

Notary Public, D. C. 


L‘> (“Exhibit A.”) 

January 30, 1911. 

Mr. Daniel W. Baker, Mr. Charles W. Darr, Committee for Frank 
Ilealy, Lunatic, Evans Building, Washington, D. C., to the Dis¬ 
trict of Columbia, Dr. 

To amount paid the Uovernment Hospital for the Insane, for 
board and medical treatment for Frank Mealy, from February 10, 
IN!>3. to December 25. 1910, both dates inclusive, equals 931 5/7 
weeks at .$4.23 per week—$3,941.15. 

Ecb'y 17. 1911. 

Correct. 

A. TWEED ALE, 

Auditor, D. C. 


14 Rule to Show Cause. 

Filed Februarv 21, 1911. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Term. 

Equity Docket. No. 14543. 

Frank Healy. Alleged Lunatic. 

Upon consideration of the petition of the District of Columbia, 
filed herein on the 21st day of February, 1911, it is by the Court 
this 21st day of February, 1911. 

Ordered that the said D. W. Baker and C. W. Darr shall appear 
in this Court on the 3d day of March. 1911 at ten o'clock A. M. 
and show cause, if any they may have, why the prayer of the afore¬ 
said petition of the District of Columbia should not be granted. 

Provided a copy of this ride shall l>e served upon each of said 
parties at least two days before the return day hereinbefore men¬ 
tioned. 

Bv the Court. 

WENDELL P. STAFFORD, Justice. 
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15 Answer of Committee. 

Filed March 24, 1911. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Term. 

Equity Docket, 14543. 

Frank IIealy, Alleged Lunatic. 

Daniel W. Baker and Charles W. Darr, Committee of Frank 
IIealy. appointed in the above entitled cause, in answer to the peti¬ 
tion filed by the District of Columbia, say: 

1. They admit the allegations contained in the first paragraph of 
said petition. 

2. Thev admit that on December 25, 1010, the said Frank Healv 
became entitled to an estate aggregating over $200,000., left him as 
next of kin and heir at law of his brother James A. Healv, de- 
ceased. 

They admit that they were appointed Committee on the 13th day 
of January, 1011. and have qualified as required bv the order ap¬ 
pointing them. 

Thev denv anv liability whatsoever under the Act of February 23, 
1005, and say that the said Frank IIealy is not one of the insane 
persons comprehended by said Act; that said Act is not retroactive 
and does not give to the Equity Court jurisdiction over a committee 
appointed in an equity cause filed long prior to said Act. 

Further answering said petition, your respondents say that they 
have offered to pay for the said Frank Healv at the Government 
Hospital for the Insane from and after December 25, 1910, and 
that they have been advised by said hospital that in proper time a 
bill will be rendered therefor. That it was the intention of vour 
respondents when they were appointed committee of the said 
10 Frank IIealy to remove him from said asylum, but that, 
after interviewing the physicians at said asylum, they came 
to the conclusion that it would be harmful to the said IIealy to re¬ 
move him from a place where he had been since 1893. That the 
said Healv himself expressed a desire to remain at said Government 
Hospital, and that your respondents then and there informed the 
District of Columbia, as well as the officers at said asylum, that thev 
would pay any reasonable charge that the said hospital, or said Dis¬ 
trict of Columbia, might request of them for the said Frank Healv, 
the said payment to commence as aforesaid from December 25, 
1910. 

As to the claim in said petition, further answering the same, your 
respondents say that at the time Frank Healv was committed to the 
said asylum, he was committed as an indigent insane person and 
that he remained such up to December 25, 1910; that there was 
no promise, express or implied, on the part of said Frank Healy, or 

2—2360a 
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any one representing him, to pa\ 
care and custody at said asvluii 

4 4 / 

trict of Columbia mentioned in s< 
could not be applied to the saic 
District of Columbia claim ]»ay 1 
of money prior to February lid 
made within three years next la 
Respondents further say that 
“such lunatic" referred t<> in said 
“the committee of such person." 
without jurisdiction to entertain 
for payment as provided f< 
17 Your respondents, havii 

dismissed with costs. 


FRANK J. HOGAN, 
JULIUS I. PEYSER. 

Attorneys for Com 


• t<> the District of Columbia for his 
a; that the said claim of the Dis- 
lid petition is unfounded in law and 
1 Frank Ilealy, nor could the said 
ilent of auv committee of anv sum 
. 1905, nor unless said claim was 
■fore the said claim accrued, 
the said Frank Ilealy not being 
act and your respondent- not being 
referred to in said act. this court is 
this petition or to pass any order 
>r in said act of February *23, 1905. 
ig fullv answered, prav to he hence 

DANIEL W. BAKER, 
CHARLES W. DARR, 

Committee. 


ittee. 


District of Columbia, ss : 

We, Daniel W. Baker and Charles W. Darr, Committee of Frank 
Ilealy, do solemnly swear that we have read the foregoing answer 
by us subscribed and know the contents thereof; that the matters 
and things therein stated of our own personal knowledge are true, 
and those stated on information and belief, we believe to be true. 

DANIEL W. BAKER. 

.CHARLES W. DARR. 


Subscribed and sworn to before me this 24th day of March, A. D. 
1911. 

J. R. YOUNG, Clerk , 

By F. E. CUNNINGHAM, 

Ass’t Clerk. 

18 Decree. 


Filed September 11,1911. 

In the Supreme Court of the District of Columbia. Holding an 

Equity Term. 

Equity Docket. 14543. 

Frank Healy. Alleged Lunatic. 

This cause came on to be heard on the petition of the District 
of Columbia and the answer thereto of Daniel W. Baker and Charles 
W. Darr. Committee of Frank Healy, lunatic, and was argued by 
counsel for the respective parties, and considered by the Court; 
thereupon it is. this 11th day of September, 1911,— 
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Adjudged, Ordered, and Decreed, that the said Committee reim¬ 
burse the District of Columbia the amount paid by it to the Gov¬ 
ernment Hospital for the Insane for board and medical treatment 
of the said Frank Ilealv, from February 16, 1893, to December 25, 
1910. both dates inclusive, being the sum of three thousand, nine 
hundred, forty-one dollars and fifteen cents ($3,941.15) ; for which 
sum, when paid, the said Committee shall have credit in their ac¬ 
counts. 

From the above order the said Committee, by their counsel, pray 
authority to appeal, which authority is hereby granted; thereupon 
the said Committee, by their counsel, in open court, pray an appeal 
to the Court of Appeals from the said order, which appeal is hereby 
allowed; and the penalty of the bond on such appeal to operate a 
supersedeas is hereby fixed at five hundred dollars. 

Bv the Court: 

ASHLEY M. GOULD, Justice. 
Memorandum. 

i 

September 14, 1911.—Appeal Bond $500 approved and filed. 

19 Designation for Record on Appeal. 

Filed September 29, 1911. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Term. 

Equity Docket, 14543. 

Frank Healy, Alleged Lunatic. 

Stipulation for Transcript of Record. 

It is this twenty-ninth day of September, 1911, hereby stipulated 
by and between counsel for the Committee of Frank Healy, luna¬ 
tic, and the District of Columbia, that the transcript of record on 
the appeal herein shall include the following; 

(1) Petition of Commissioners of District of Columbia for writ 
de lunatico inquirendo. 

(2) Affidavit of Lunacy. 

(3) Order that writ issue. 

(4) Writ de lunatico inquirendo. 

(5) Marshal’s Notice to alleged lunatic. 

(6) Verdict of Jury and return of Marshal. 

(7) Order confirming inquisition. 

(8) Memorandum of filing of petition of P. .T. Walshe and Ed¬ 
ward P. Schwartz for appointment of committee. 

(9) Memorandum of issuance of subpoena to answer and copy 
to lunatic and to custodian, and of Marshal’s return. 

(10) Memorandum of filing of answer of William A. White, 
Superintendent. 
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(11) Memorandum of order appointing Daniel W. Baker and 
Charles W. Darr, Committee. 

(12) Meinoranduin of approving and filing of bond of Com¬ 
mittee. 


(13) 


Petition and exhibit of District of Columbia for reimburse¬ 
ment. 


20 (14) Pule returnable March 3. 1911. 

(15) Answer of Committee to petition of District of Co¬ 
lumbia. 

( Hi) Final order directing Committee to reimburse District of 
Columbia, authorizing appeal, etc. 

(17) Memorandum of approval and filing of appeal bond. 

(18) This Stipulation. 

FRANK J. HOC AN. 

•JFLICS I. PEYSER, 

At tome iis for Com nutter. 

E. IT. THOMAS. 

F. IT. S.. 

.1 1tornen for the District of Columhio. 


in 


The Clerk 
this cause 


Precipe for Transcript. 

will please prepare the Transcript of Record on appeal 
in accordance with the foregoing stipulation. 

FRANK J. HOGAN. 
JULIUS I. PEYSER. 
Attorneys for Committee. 


September 13, 1911. 


21 Supreme Court of the District of Columbia. 


United States of America. 

District of Coin mhio . ss: 

1. John R. Young. Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 20, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 14543 in Equity, entitled 
Frank Healy, alleged lunatic, as the same remains upon the files 
and of record in said Court. 

In testimony whereof. 1 hereunto subscril>e my name and aflix 
the seal of said Court, at the City of Washington, in said District, 
this 17th day of October. 1911. 

[Seal Supreme Court of the District of Columbia.1 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia Supreme Court. Nu 
2300. Daniel W. Baker et ah. A'c.. appellants, vs. District of C 
lumbia. Court of Appeals. District of Columbia. Filed Oct. 2t , 
1911. Ilenrv W. Hodges, clerk. 
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GLmtrt nf Appeals, Sifitrirt of (Columbia 

October Term, 1911. 

No. 2360. 

Daniel W. Baker and Charles W. Darr, Committee of 
Frank Healy, Lunatic, Appellants , 

v. 

District of Columbia, Appellee . 


BRIEF FOR APPELLANTS. 


STATEMENT OF CASE. 

This is an appeal from a decree of the Supreme Court 
of the District of Columbia, directing the appellants, Daniel 
W. Baker and Charles W. Darr, committee of one Frank 
Healy, a lunatic, confined in the Government Hospital for 
the Insane, to reimburse the appellee, the District of 
Columbia, in the sum of $3,941.15, being the amount paid 
by it to the said Hospital for his board and medical treat¬ 
ment from February 16, 1893, to December 25, 1910, both 
dates inclusive, during all of which time he was held in the 
said Hospital as—and in fact was—an indigent insane 
person, committed as such, because he was believed to be 
a lunatic of homicidal and otherwise dangerous tendencies, 
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and unfit to be at large, and if permitted to remain at lib¬ 
erty in the District the rights of persons and property 
therein would be greatly jeopardized, the preservation of 
the public peace imperiled, and the commission of crime 
rendered probable (Record, p. 2). 

The facts leading up to the present appeal are, briefly 
and succinctly, as follows: 

On February 18, 1893, the Commissioners of the Dis¬ 
trict of Columbia filed their petition (Record, pp. 1-2) in 
the Supreme Court of the District of Columbia, alleging 
that one Frank Healy was a lunatic of homicidal and other¬ 
wise dangerous tendencies and praying the writ de lunatico 
inquirendo; with this petition there was filed the affidavit 
of Dr. Graham (Record, pp. 2-3), certifying to Healy’s 
insanity, sobriety and indigency; on the same date, the 
order for the writ passed (Record, p. 3), the writ went 
(Record, pp. 3-4), and the marshal’s notice to Healy was 
served on February 20, 1893, the jury found Healy lunatic 
and indigent (Record, p. 5), and the marshal certified the 
verdict to the court (Record, p. 5) ; and on February 24, 
1893, the inquisition was confirmed (Record, p. 6). 

No further action was taken until December 28, 1910, 
when a petition was filed praying the appointment of a 
committee of Healy (Record, p. 6), none having thereto¬ 
fore been designated; after due proceedings, an order was 
passed on January 13, 1911, appointing appellants as 
Healy’s committee (Record, p. 6) ; and on January 16, 
1911, they duly qualified as such. 

On February 21, 1911, the appellee filed its petition 
(Record, p. 7), alleging and praying: 

“1. That the said Frank Healy, was on the 24th 
day of April, 1893, duly adjudged to be of unsound 
mind and committed to the Government Hospital for 
the Insane and he is still confined in said institution; 
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that at the time of the commitment and up to Decem¬ 
ber 25, 1910, the said Frank Healy was indigent and 
without money to provide for his care and maintenance 
at the said hospital. 

“2. That on the 28th day of December, 1910, a 
petition was filed in this cause for the appointment of 
a committee, wherein it was alleged that through the 
death of James A. Healy, on December 25, 1910, 
said lunatic had become entitled to an estate aggre¬ 
gating over $200,000, said to consist of personalty of 
the value of $130,000 and realty of the value of 
$78,000. 

“That on the 13th day of January, 1911, D. W. 
Baker and C. W. Darr were duly appointed commit¬ 
tee, and thereafter gave bond as required by the Court 
in the sum of $125,000. 

“That under the provisions of an Act of Congress 
approved February 23, 1905 (33 Stats., 740), this 
Court is empowered to require the Committee of any 
lunatic, having property, real or personal, to ‘reim¬ 
burse out of the funds of the lunatic, the District of 

» • 

Columbia for all court costs expended or incurred by 
it and for all moneys by it expended or costs incurred 
in caring for and in treating said insane person up 
to such appointment/ 

“That an itemized voucher certified by the Auditor 
of the District of Columbia, showing the disburse¬ 
ments made to date by the District of Columbia for 
the care and maintenance of said lunatic at the Gov¬ 
ernment Hospital for the Insane is annexed hereto and 
marked Exhibit ‘A/ 

“The premises considered, your petitioner prays 
that a rule may issue out of this court requiring the 
aforesaid D. W. Baker and C. W. Darr, Committee 
herein to show cause why they should not as Commit¬ 
tee herein, reimburse the District of Columbia out of 
the funds of said lunatic, for all sums expended to date 
for the care and maintenance of said lunatic as set 
forth in Exhibit ‘A/ 

“And for such other relief as the case may re¬ 
quire.” 
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The account, as stated in said Exhibit A (Record, p. 8), 
is: 

“To amount paid the Government Hospital for the 
Insane, for board and medical treatment for Frank 
Healy, from February 16, 1893, to December 25, 
1910, both dates inclusive, equals 931 5/7 weeks at 
$4.23 per week—$3,941.15.” 

The appellants, on March 24, 1911, answered (Record, 
pp. 9-10) the appellee’s petition, admitting Healy’s lunacy, 
commitment and inheritance, and their appointment and 
qualification as to his committee, but denying any liability 
for his care, treatment, or maintenance prior to his inde¬ 
pendence on December 25, 1910; pleading the want of a 
statute against that part of the claim which preceded Feb¬ 
ruary 23, 1905, the date of the act; and also pleading the 
statute of limitations against that part of the claim which 
fell without the three-year period, reckoning back from 
February 21, 1911, the date of the filing of the appellee’s' 
petition. 

Thereafter, on September 11, 1911, the cause came on 
to be heard on the petition and answer last above men¬ 
tioned; whereupon the Court decreed (Record, pp. 10-11) 
in accordance with the prayer of the petition, and author¬ 
ized the committee to prosecute this appeal. 

As the appeal in the present case preceded the new rule 
of this court requiring assignments of error to be filed in 
the court below (Rule V, section 8, October 18, 1911), 
none was then required or filed. 



ASSIGNMENTS OF ERROR. 


1. The Court erred in holding Healy and his estate liable 
to reimburse the District of Columbia in the sum of $3,- 
941.15 paid by it for his board and medical treatment in 
the Government Hospital for the Insane from February 
16, 1893, the date of his commitment therein as an indigent, 
to December 25, 1910, the date of his independence. 

2. The Court erred in holding the act of February 23, 
1905, retrospective, either as to the whole or any part of 
the appellee’s claim,—and especially that part which pre¬ 
ceded the date of the act. 

3. The Court erred in holding the statute of limitations 
inapplicable to that part of the appellee’s claim which pre¬ 
ceded the three years next before the filing of its petition. 

4. The Court erred in other respects apparent of record. 

POINTS AND AUTHORITIES. 

The question here presented is whether the estate of the 
insane is chargeable with his support and maintenance in 
the Government Hospital for the Insane during the whole 
or any part of the period he was there as an indigent— 
1893-1910. We answer in the negative. 

To support the affirmative, the petitioner invokes both 
the Act of February 23, 1905, and the powers of chancery 
dehors that act. 

A logical discussion of our contentions leads us, first, 
to present the authorities conclusively establishing the doc¬ 
trine that apart from an obligation imposed by statute, 
there is none upon which the District can here recover; 
second, to show that either under statutes or upon the 
doctrine of quasi contract, the obligation is one which 
must arise at the time—from the law in force and/or the 
facts existing—when the expenses sought to be recovered 


were incurred; third, to show the non-applicability to 
Healy’s case of the act of Congress invoked; and, finally, 
to meet the “inherent-and-unlimited-power-of-the-Chancel- 
lor-argument.” This order makes desirable the following 
arrangement of this brief. 


I. 

(a) Apart from statute, there is no liability, or right to 
reimbursement. 

(&) No different rule applies in cases of pauper sane 
and pauper insane. 

(c) Even where there is a statute the liability can not 
extend to support covering a period preceding the date the 
statute went into effect. 

(d) Even where there is a statute, the liability does not 
extend to support covering any time when the insane was 
not actually possessed of means. 

H. 

(a) The Act of February 23, 1905, is not applicable 
to Healy’s case. 

( b ) Correct construction of that Act. 

(c) The doctrine of past consideration and moral obli¬ 
gation. 

III. 

No inherent power in our equity court to order the pay¬ 
ment sought by the District in the instant case 

I. 

Apart from Statute , There Is no Liability or Right to 

Reimbursement. 

(a) Without exception, we find this proposition sup¬ 
ported by the authorities. 
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In State v. Colligan, 128 la. 536 (1905), the Court 
say6: 

“The contention on behalf of the State is that the 
estate of an insane person is liable for the necessary 
expenses of his support. Conceding this legal propo¬ 
sition, we find no authority for holding that the State, 
having established hospitals for the insane, which are 
largely charities, and provided, in the interest of 
humanity and for the protection of society, that in¬ 
sane persons shall be confined therein, has any common 
law right to recover against those who receive the ben¬ 
efits of such public charities. The uniform rule seems 
to be that there is no liability on the part of the per¬ 
son who receives such benefit, or on the part of his rel¬ 
atives, to make compensation, save as such compensa¬ 
tion may be expressly required and provided for by 
statute. No such obligation is to be implied.” 


This case holds that when the liability is imposed by 
statute, there must be, as to the particular patient, a clear 
expression of the “legislative intention to create a liability 
which may be enforced by the State against the patient or 
his property.” 

In Oneida County v. Bartholomew, 31 N. Y. Supp. 106 
(affirmed by the Court of Appeals, 151 N. Y., 655), the 
facts, as stated by the court, were that in November, 1883, 
Myron N. Bartholomew, being then insane, and having no 
property, was duly committed to the Oneida County Asy¬ 
lum for the Insane, from that time until February 11, 1893, 
he was there supported by the county, being all the time 
insane; at the time of this suit, he was still insane and 
committed to the State Hospital at Utica, to which he had 
been transferred on February 11, 1893; on October 25, 
1892, Arthur P. (a brother of the insane) died intestate, 
leaving some property; Myron, the insane, as one of the 
heirs and next of kin, was entitled to one-fourth of the 
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estate of his brother; in November, 1892, a sister of Myron 
died intestate, and he, as one of her heirs and next of kin, 
was entitled to receive one-third of her estate; on October 
10, 1893, Myron was formally declared a lunatic by 
order of court, and one Brewer was appointed committee of 
his estate; the lunatic had no property, except that derived 
from his interest in the estates above referred to. 

We see from the foregoing that we have in the New 
York case the exact condition which is involved in the 
Healy case. 

The committee received for their charge, from the es¬ 
tates referred to, some money, and in April, 1894 the 
county sought an order requiring the committee to pay 
for the expenses of supporting the lunatic from Novem¬ 
ber 1, 1886, to February 11, 1893. A reference was had to 
take testimony concerning the claim, and to report on the 
same. The report allowed as a valid claim against the es¬ 
tate of the lunatic the sum of $663, being the amount ex¬ 
pended for his support at the County Asylum from April, 
1888, to February, 1893, and also a further amount paid 
by the County to the State Asylum, making a total of 
$745; that paid to the State Hospital being allowed under 
a specific statute. The Appellate Court, in reversing the 
lower court as to the amount allowed for the support at 
the County Asylum, said: 

“When the lunatic was taken to the county asylum 
in 1883, there was no contract between him and the 
county by which he was bound to pay for his support. 
* * * He was in fact a pauper and there was appar¬ 
ently no relative who, under the statute, was liable for 
his support. It is very clear that after November 1, 
1886,- [up to which time a brother had paid for his 
support] he was kept and maintained by the county 
as a poor person, under its general obligation to pro¬ 
vide for the support of the poor. Under such circum- 




stances, it is claimed by the appellant that there is no 
liability on the part of the person receiving the sup¬ 
port, or on his estate, to repay to the county the ex¬ 
pense. The case of City of Albany v. McNamara , 117 
N. Y. 168, is cited as sustaining this proposition. 
[The McNamara case will be found quoted elsewhere 
in this brief.] The question then is whether the doc¬ 
trine of that case applies to the case in hand. It would 
seem to do so, unless (the fact that the poor person is in¬ 
sane changes the rule. We are referred to no statute 
that imposes a personal liability on the insane person 
for support furnished by the county at the county asy¬ 
lum. * * * 

“The respondent insists that necessaries were fur¬ 
nished to the lunatic, and that a promise to pay there¬ 
for should be implied. So the relief furnished to the 
ordinary poor consists of necessaries, and in such a 
case a promise to pay therefor will not be implied, 
according to the rule laid down in City of Albany v. 
McNamara” 

In New York a statute expressly makes a lunatic, or his 
estate, chargeable for moneys paid by the county for his 
support at a State Asylum; it being also provided by the 
statute that the cost of supporting such insane while in¬ 
digent should be met by the county. The court, in the last 
case above quoted, allowed the sum of $82 paid by the 
county to the State for the lunatic’s support after he had 
ceased to be indigent and had become independent, as a 
result of inheriting from his brother and sister. So, in the 
recent case of Brown v. Hospital, 110 Va., 321, it is held 
that the State can not recover from the lunatic’s estate, in 
the absence of a statute. 

(6) The above case directly supports our contention 
that there is no different rule applicable to the pauper sane 
and the pauper insane. 

We find statutes defining “paupers” to be— 



“Every popr person who shall be unable to earn a 
livelihood in consequence of any bodily infirmity, 
idiocy, lunacy, or other unavoidable cause.” R. S., 
402, c. 80, §1, Ill.; Alden v. Madison County, 21 Ill., 
115.” 

Where the law imposes upon a county, city or state the 
duty to support a pauper, “this they are required to do 
whether such pauper be sane or insane.” Alden v. Madison 
County, supra. 

In Deer-Isle v. Eaton, 12 Mass., 328, where it was 
sought to recover against one who had been treated and 
furnished necessaries when indigent, Parker, C. J., in de¬ 
livering the court’s opinion, said: 

“We do not perceive any principle [upon which 
the action can be maintained]. No contract, express 
or implied, existed between the pauper and the town. 
The liability of the town is created by law; and if the 
party supplied be in fact a pauper, no debt is created. 
* * * If no debt existed at the time, none could 

arise afterwards in consequence of the change in the 
circumstances of the pauper.” 

In Montgomery County v. Gupton, 139 Mo., 303, the 
county sought to recover from the administrator of one 
Mrs. Collins, the deceased insane person, and out of that 
person’s estate, which was in the hands of such adminis¬ 
trator, money expended by the county in supporting such 
person at a State Asylum to which he had been committed 
as an indigent. As is the case with the District of Co¬ 
lumbia, in Gupton*s case the money expended by the county 
was so expended under the provisions of a state statute 
compelling the county to support the insane indigent. The 
claim was presented to the Probate Court against the estate 
of the lunatic for $1,826.35, being the amount of money 
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paid by the county to the State Lunatic Asylum for her 
support at the Asylum from March, 1880, to August, 1893, 
to which he had been sent as a county patient. The Pro¬ 
bate Court allowed the sum of $600, and the case finally 
reached the Supreme Court. In reversing, the Court said: 


“The duty of supporting the indigent insane is de¬ 
volved by statute upon the counties of which they are 
inhabitants. It is well settled at common law that 
provision made by law for the support of the poor 
is a charitable provision, from which no implication of 
a promise to pay arises, and money so expended can 
not be recovered of the pauper, in the absence of fraud, 
without a special contract for repayment. [Coray.] 
A person so relieved, whether he had or had not prop¬ 
erty, never was liable for an action for such relief at 
common law. Inhabitants of Groveland v. Inhabi¬ 
tants of Medford, 1 Allen, 23. * * * In view of 
these well settled principles of the common law, in 
many of the States laws have been enacted authoriz¬ 
ing the recovery, by suit against the property, of 
moneys expended in his support. Such is the case in 
Pennsylvania, and it was upon a statute of this char¬ 
acter that a recovery was upheld in Directors vs. Nyce, 
161 Pa. St., 82. * * * The only statute we have 

authorizing a recovery against any person of money 
expended in support of paupers is section 5557, by 
which it is provided that the amount paid by the 
county in support of the maintenance and confinement 
of any insane person may be recovered by the county 
from any person, who, by law, is bound to provide for 
the support and maintenance of such person, if there 
be any of sufficient ability to pay the same. 

“Counsel for the respondent insists that under this 
statute a recovery is authorized in this case, and the 
question is gravely asked: Tf an action can be main¬ 
tained against one who is legally liable for the support 
of the patient on account of an appropriation by the 
county, why could it not be maintained against the in- 
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dividual himself, or in case of his death against his 
administrator?’ The obvious answer is: Because 
the right of action is purely a creation of statute, and 
the statute gives it in the one case, and does not in 
the other. There is no principle of statutory con¬ 
struction to warrant the assumption that The legal 
liability being upon others, if they are able pecuniar¬ 
ily to pay for the patient’s support, the law will imply 
a promise on the part of the patient to pay for himself, 
if able pecuniarily,’ upon which the judgment in this 
case seems to have been based. The adjudication is 
a palpable non sequitnr, and to give it effect is simply 
judicial legislation . Whatever argument may be urged 
in support of the proposition that such ought to be the 
law should be addressed to the legislature and not to 
the courts.” 

In this case Barkley, C. J., concurred, in a separate opin¬ 
ion, saying (p. 310) : 

“According to modern common law, the estate of a 
lunatic is presumptively liable to answer for necessa¬ 
ries furnished for his support; but the inference of an 
obligation may be broken down by evidence of facts 
indicating a different intention of the person supply¬ 
ing such necessaries. Rhodes v. Rhodes (1890), 44 
Ch. Div., 94. The law of Missouri permits a county 
to grant aid in the form of necessaries to an insane 
person from the fund for the relief of the poor, even 
though such person is not wholly destitute of means. 
Where such relief is granted by the county court, it 
seems to me (after an examination of all of our stat¬ 
utory law on the subject) that the orders for such 
relief amount to a finding that the person aided is 
within the class which the statutes permit to be so 
aided. * * * The action of the court in giving 

such relief can not be collaterally attacked so as to 
turn the charity into an obligation, in the absence of 
any special circumstance of fraud or other ground that 
might possibly furnish an exception to the rule 
stated. * * * 
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“In my opinion, the action of the County Court 
of Montgomery, in favor of Mrs. Collins in her life¬ 
time, must be now conclusively held as an adjudication 
as to her being an indigent insane person * * *; 

hence the county can not recover for funds expended 
for her on that footing. These reasons lead me to 
concur in the final judgment of the court in banc ” 

In Directors v. Nyce, 161 Pa. St., cited and relied upon 
by the Corporation Counsel in the court below, the action 
was to recover for the support of an insane pauper during 
a time prior to the date when he received a legacy. The 
Supreme Court said: 

“It may be conceded for the purpose of this inquiry 
that supplies furnished a pauper are gratuitous, and 
that an action for the price could not be maintained 
on an implied promise, or unless an obligation is cre¬ 
ated by statute.” 

And the Supreme Court affirmed the judgment of the 
Court of Common Pleas only because of a statute expressly 
creating the liability, which statute had existed in Pennsyl¬ 
vania since 1836. 

The doctrine of the English courts was invoked by the 
Corporation Counsel in the court below. There is a de¬ 
cision of the Chancery Division, taken part in by Kay, J., 
Mellish, L. J., Cotton, L. J., Lopes, L. J., and Ludley, L. 
J., Rhodes v. Rhodes, 44 Ch. Div., 94-109, decided in 1890, 
wherein it was held: 

“An obligation may be implied on the part of a 
lunatic to repay a person who has supplied necessaries 
for him, when the necessaries supplied are suitable to 
the position in life of the lunatic. But the provision 
of moneys or necessaries must be made under circum¬ 
stances which would justify the court in implying the 
obilgation, i.e., with the intention on the part of the 
person making the provision to be repaid for so doing, 
and to constitute a debt against the lunatic’s estate.” 
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And in that case the Chancery Division held that those 
who advanced the money for necessaries furnished the 
lunatic could not recover from his estate, the circumstances 
being such as not to imply the obligation. We see, there¬ 
fore, that the Chancery Division in England is not out 
of harmony with the result of the doctrine found in the 
American courts. The case is a clear illustration of an al¬ 
leged obligation arising on quasi contract, and a correct 
statement of the limitations of that doctrine. 

In Montgomery County v. Ristine, 124 Ind., 242, where 
the Board of Commissioners sought to recover for support 
or insane, the Court said: 

“It is a thoroughly settled proposition that where 
one is received into a charitable institution for sup¬ 
port or treatment, the law raises no implied obligation 
to pay, in the absence of a contract. Where an indi¬ 
vidual is received into an institution established solely 
for beneficial purposes, the law refers his reception, 
and the relief administered to him, to motives of char¬ 
ity. * * * An institution or society, no more 

than an individual, can assume to be dispensing char¬ 
ity, and at the same time create a peculiary obligation 
against one to whose necessities it ministers.” 

In City of Albany v. McNamara, Executor of Mary E. 
Payne, deceased, 117 N. Y., 168 (6 L. R. A., 212-214), 
heretofore mentioned, a claim was made by the city against 
the executor of Mary E. Payne for money paid by the city 
to the Albany Homeopathic Hospital for the case and main¬ 
tenance of the testatrix as a poor person. In an opinion 
by Chief Justice Ruger, the court reversed a judgment of 
the trial court in favor of the city, and held: 

“The question of the propriety of relief is confided 
to the discretion of the poor authorities, and if they 
grant the relief asked, it is to be presumed they have 
made such investigations as they deem necessary, and 


have determined the question as to the right of the 
party examined to such relief. 

“There is no provision made in the law for a review 
of that determination, and such aid once furnished 
must thereafter be regarded as a charity extended by 
the city to the object of their benevolence without ex¬ 
pectation of reimbursement. * * * It is urged by 

the respondent that every person is, in law, primarily 
liable to support himself. It is quite probable that 
most persons who do not support themselves are likely 
to get little or very poor support from any one; yet, it 
is not true, as a legal proposition, that every person is 
liable to support himself. Every person has a natural 
right to chose the mode and manner of his life, and 
so long as he does not violate any positive provision of 
law, to follow it, and if aid and assistance are volun¬ 
tarily furnished by the charitable and benevolent, with¬ 
out deception, to such person, we know of no rule that 
enables the persons giving to recover back from the 
object of their benevolence the money so advanced 
to him. 

“* * * The case is destitute of any evidence 

that the defendant’s testatrix was not a proper object 
of bounty at the time the relief was extended to her.” 

And in Baldwin v. Douglas County, 37 Neb., 283, 
where recovery was sought under a statute for support 
given an insane patient at the State Asylum, the court 
said: 

“The insane person is not consulted as to whether 
he shall be deprived of his liberty or not. * * * 

The State asserts its rights for the reason an insane 
person may often need more than mere maintenance. 
He often needs restraint, confinement, medical attend¬ 
ance and peculiar care and treatment. Society is enti¬ 
tled to protection and relief against him, and where 
this is so, the State very t properly takes charge of him 
and makes him its ward. * * * It would seem 

that the public thus benefited should defray all ex¬ 
penses incurred for its protection.” 
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In Delaware County v. McDonald , 46 la., 171, the de¬ 
fendant’s wife was adjudged to be insane, and was con¬ 
fined in the State Asylum by the order of the county; the 
expenses attending her treatment were paid by the plaintiff, 
the County of Delaware, and the suit was brought to re¬ 
cover the amount so paid, from the husband of the lunatic. 
Judgment for defendant was affirmed. Respecting the con¬ 
tentions that a husband is liable for necessaries furnished 
the wife, and that such treatment as was sued for comes 
under the head of necessaries, the court said: 

“The expenses of the treatment of an insane wife 
in a hospital for the insane provided by the State, it 
is contended, are a part of the family expenses. But 
we are of opinion that they can not properly be so 
considered. The treatment, we think, is intended 
partly as a great charity * * * and partly as a 
protection and relief to society. 

“The State reaches out its strong arm and makes 
the insane its wards, regardless of the care which 
they may receive at home, or the wishes of those upon 
whom they are dependent for support. The treat¬ 
ment furnished the defendant’s wife was not given her 
by any contract with him, express or implied.’’ 

In the State of Kentucky there is a statute which ex¬ 
pressly relates to charging for support the property which 
a lunatic has “or shall acquire,” and for the support during 
all the time he has been kept and maintained, which has 
not otherwise been paid for. Central Kentucky Asylum v. 
Penick , 102 Ky., 533. And under this statute, the statute 
of limitations zoos applied to a claim against a lunatic for 
his support as to that portion of time which accrued beyond 
the statutory period. Humber v. Central Kentucky Asylum, 
100 Ky., 112. 


In Ga Nun v. Palmer, decided October 3, 1911, by 
the Court of Appeals of New York, and reported in the 
New York Law Journal, and also in part in 39 Wash¬ 
ington Law Reporter 681, it was held that an agreement to 
pay a certain sum a month calls for payment monthly, and 
the statute of limitations begins to run from the time when 
payment is due. The contract sued on read in part as fol¬ 
lows: 

“November 23, 1899. 

“I, Mary F. Ga Nun, do promise to care for Jane 
M. Sands in sickness and health as long as she lives. 
I, Jane M. Sands, do promise to pay Mary F. Ga Nun 
$70.00 a month for the support of the house and her 
clothes as long as I live,” etc. 

The trial court found that there was a breach of the con¬ 
tract by Jane M. Sands in the early part of May, 1900, at 
which time she left the house of the plaintiff with the in¬ 
tention of never returning to reside with the plaintiff, and 
with the intention of never permitting the plaintiff to care 
for herself, all of which was well known to the plaintiff 
at the time Jane M. Sands left, her house and went to live 
with the defendant; the plaintiff employed a lawyer to en¬ 
force her claim against Jane M. Sands, and he presented 
bills for the $70 per month up to May 1, 1900, and wrote 
her demanding payment and threatening action if payment 
was not made. The court said: 

“This action was brought on the 31st day of May, 
1907, after the death of Miss Sands, and the court 
found as conclusion of law that more than six years 
having elapsed after the breach of contract the plain¬ 
tiff's right of action was barred by the Statute of Limi¬ 
tations. 

“None of the other issues raised by the pleadings 
have been tried out or determined, and consequently 
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the only question brought up for review is that upon 
which the trial court has based its judgment. The 
clause of the contract in which Miss Sands agreed to 
pay the plaintiff $70 a month for the support of the 
house and her clothes, for which the plaintiff presented 
a bill up to the 1st of May, 1900, presents no question 
in dispute. There can be no doubt but that such pay¬ 
ments were due and payable monthly, and that the 
amount thereof, at the time the bill was presented, then 
being due and payable, the statute commenced to run; 
and, six years having elapsed before her death, the 
plaintiff’s claim therefor became barred by the statute.” 

That there is a distinction between the rule prevailing 
here and that prevailing in England and Canada, in the 
Court of Chancery, in managing the estates of lunatics, is 
recognized. 22 Cyc. f 1176. 

In 22 £yc., 1178, title “INSANE PERSONS,” sub-head 
“Support and Maintenance of Insane Persons ” the ele¬ 
mentary doctrine that “there can be no recovery for board 
and care furnished in a county poor house, or where the 
lunatic had been supported at the county insane asylum,” is 
set forth. 

The Corporation Counsel cited to the court below the 
case of Stedman v. Hart, Kay, 607, 69 Eng. Rep., 258, 260. 
It is not in point here on any question. The lunatic at the 
time of adjudication in 1841 “was possessed of some real 
estate, part of which was in mortgage, and of a very small 
amount of personal property.” So that at its inception, that 
was an entirely different case. Nor is that all. In 1842 
a reference was made by the Chancery Court for the pur¬ 
pose of stating the expenses and the amount to be allowed 
for the petitioners, who were solicitors in the lunacy pro¬ 
ceedings, and also for the committee of the lunatic. It 
will be noted that this was within one year of the adjudica¬ 
tion and within a year of the time the indebtedness was in- 
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curred. So that this case, cited at the bar below, has no 
bearing on the question here, whether the District would in 
any event be entitled to recover beyond the period of limi¬ 
tations. The way in which the question of time was raised 
in the case of Stedman v. Hart is briefly explained in the 
opinion, as follows: 

“By reason of the small amount of the lunatic’s 
income, the taxation of said * * * expenses un¬ 

der the order were deferred; and on the 14th of Jan¬ 
uary, 1848, pending the proceedings for that purpose, 
the lunatic died.” 

We find, then, the apparent question of a delay of six 
years,—a delay, however, while the proceedings were all 
the time pending, but action thereon simply deferred. The 
Vice-Chancellor declined to apply the statute of limitations, 
because “the plaintiffs would have been prevented had they 
tried to enforce their actionand seems to base this hold¬ 
ing upon the ground that the plaintiffs were solicitors con¬ 
trolled by the Chancellor, who would not have been per¬ 
mitted to press their claim against the lunatic. In the opin¬ 
ion, however, it is stated that the rule is probably different 
with respect to tradesmen. If the District has ever had 
any right of action in Healy’s case, would it not be absurd 
to say that it would have been prevented had the Corpo¬ 
ration Counsel tried to enforce it ? 

( c ) In the case of Inhabitants of Medford v. Thomas 
Learned, 16 Mass., 215, a statute was passed by the legisla¬ 
ture of Massachusetts on February 24, 1818, to take effect 
and be in force on and after June 1, 1818, by which statute 
it was enacted— 

“That the inhabitants of any town or district within 
this commonwealth, who may have incurred expenses 
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for the support of any pauper, [etc.] may recover the 
same against such person, his executors or administra¬ 
tors, in an action of assumpsit, for money paid, laid 
out, and expended for his use.” 

The plaintiffs had expended $500 for the support of 
defendant within six years before the writ, or from Jan¬ 
uary, 1812, to September, 1818. Of this sum $88 had been 
expended since February 24, 1818, the date of the passage 
of the statute, and $47 since June 1, 1818, the date the act 
took effect. The remainder had been expended prior to 
the time of the enactment of the statute. The opinion in 
the case is by Parker, C. J., and from it we quote: 

“The money expended by the plaintiffs, which is 
claimed to be recovered in this action, is for supplies 
advanced to the defendant and his family, being 
paupers, prior to the said first day of June, except the 
sum of $47, which has been expended since that date. 

“It is objected to the recovery, that, as by law no 
debt or promise was created by the performance of 
the charitable duty, imposed on the inhabitants of 
towns and districts, towards paupers who might fall 
into distress within their limits, it was not within the 
constitutional power of the Legislature to create a new 
obligation, founded upon supplies which had been en¬ 
joined by law before the passing of the statute. 

“If it be true that this statute, instead of providing a 
remedy for an existing contract, must be construed to 
create a debt or obligation, on a consideration which 
had passed, and which was not of itself a legal foun¬ 
dation for a promise, it would seem very clear that the 
statute was enacted improvidently, and that it could 
not have the intended operation. 

“It must be presumed to have been known to the 
Legislature that an action could not be maintained by 
the inhabitants of the town, for a reimbursement of 
expenses for the support of one, who was actually a 
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pauper when the supplies were furnished; and there¬ 
fore it is the less probable that it was intended that 
this statute should have a retroactive effect. For no 
legislator could have entertained the opinion that a 
citizen, free of debt by the laws of the land, could be 
made a debtor merely by a legislative act, declaring 
him one. 

“Nor is it necessary to give such a construction to 
the statute in question. For, although the words ‘who 
have incurred expenses,’ if grammatically used, imply 
a consideration passed at the time of the making of 
the statute; yet as the operation of the statute was 
postponed to the ensuing month of June, it may well 
be supposed that the Legislature had reference to such 
expenses as a town might allege ‘they have incurred’ 
when their suits should be brought; which would be 
after the act should, upon constitutional principles, 
have created an obligation, which, without it, would 
not exist. * * * 

“We are all of opinion that the claim of the plain¬ 
tiffs must be limited to the sum expended after the first 
of June, when the statute went into operation; and 
indeed to all the purposes of the claim, the statute must 
be construed in the same light, as if it had been enacted 
on that day, and gone into immediate operation.” 

s 

( d ) Kaiser v. State, 80 Kan., 364, was cited below by 
the corporation counsel, and, indeed, is a case which more 
nearly supports his contention than any other found in the 
books; and yet in the course of the opinion in that case the 
Court says: 

“Whether a claim exists against his [the lunatic’s] 
estate for his care at the hospital at any given time 
depends upon whether at that time he had sufficient 
property for the purpose.” 

We agree; and upon the doctrine of this decision, brought 
into court and invoked by the corporation counsel, the Dis- 
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trict's claim for any period prior to December 25, 1910, 
falls. A statute imposing obligation existed in Kaiser’s 
case. 

In Montgomery County v. Ristinc , 124 Ind., 242, it was 
sought to recover expenses incurred by the county for 
maintaining an insane person at the State Asylum. The 
Court says: 

“Services which were intended to be gratuitous at 
the time they were rendered can not afterwards be 
used as the basis of an implied promise to pay.” 

If the insane has property, the District would be under 
no liability to support him, and if in such event it did sup¬ 
port him, the act would be voluntary, no obligation would 
arise, and no right of recovery would accrue. If the 
insane is an indigent, the liability for his support is forced 
upon the District by law as a legal charitable duty, and 
out of that act of support arises no obligation whatever for 
reimbursement for any period when the insane was actually 
indigent. There is no basis upon which to rest, in such a 
case, an implied promise to repay for the expenses incurred 
in the support of the insane indigent. In the doctrine of 
quasi contract there will be found no principle upon which 
to found a claim for the recovery of money expended as 
a charity to one indigent who afterwards becomes inde¬ 
pendent. If the money was expended under circumstances 
importing obligation and negativing charity, then the doc¬ 
trine may be invoked in cases of infants, lunatics, etc. 
Rhodes v. Rhodes, 34 Ch. Div., 94. 

The foregoing case shows that, apart from the Act of 
1905, there is absolutely no power whatever in any court 
to compel payment to the District for moneys paid in cir¬ 
cumstances such as those existing in this case. 





The Non-Applicability to the Instant Case of the Act of 
February 23 , 1905 , When Properly Interpreted . 

(a) As elliptically phrased, the Act of February 23, 
1905, provides: 

“1. That hereafter the proceedings instituted upon 
petition of the Commissioners of the District of Co¬ 
lumbia to determine the mental condition of 

“(a) alleged indigent insane persons and 
“(b) persons alleged to be insane, with homi¬ 
cidal or other dangerous tendencies shall be ac¬ 
cording to the provisions of the code of law for 
the District of Columbia relating to lunacy pro¬ 
ceedings : 

“2. Provided, That the jury * * *; 

“3. Provided further, That during such time as 
jurors * * *. * 

“4. In case any such person adjudged to be of un¬ 
sound mind has property, real or personal, the equity 
court of said District shall have full power in the 
same cause to appoint a committee or trustee of the 
person and estate of such person, according to the 
provisions of said code, and such committee or trustee 
shall reimburse, out of the funds of the lunatic, the 
District of Columbia for all court costs expended or 
incurred by it and for all moneys by it expended'or 
costs incurred in caring for and treating such insane 
person up to the time of such appointment/’ 

Although not happily or aptly worded, yet the statute is 
plainly prospective in all of its parts, and confers no war¬ 
rant whatever for reimbursing the District for moneys ex¬ 
pended or costs incurred by it while the insane was in¬ 
digent. It may be conceded that it does authorize such 


reimbursement by the committee from the time of inde¬ 
pendence to that of appointment, as well as the payment of 
all future costs and expenses which may be incurred for 
the benefit of the insane. 

Ellipsis alone gives rise to the District’s contention that 
the statute is retrospective; and this is the usual cause of 
conflict in the question whether a certain statute is prospec¬ 
tive or retrospective or both. If we re-word the act shorn 
of ellipsis, the alleged doubt disappears. 

( b ) In Thompson v. Thompson, 218 U. S. 611, in which 
section 1155 of our code is construed on the point whether 
it gives a wife a right of action against her husband to 
recover damages for an assault and battery committed 
by him against her, the Court says (p. 616): 

“In construing a statute the courts are to have in 
mind the old law and the change intended to be effected 
by the new.” 

Thus our attention is diverted for a moment to the state 
of the old law, from which we can readily ascertain the 
change intended to be effected by the new Act of February 
23, 1905. 

The Government Hospital for the Insane was estab¬ 
lished and so named by the Act of Congress of March 3, 
1855 ( R. S ., 4838), which declares— 

“its object shall be the most humane care and enlight¬ 
ened curative treatment of the insane of the Army and 
Navy and the District of Columbia.” 

It is very clear that the institution was created and in¬ 
tended as a great public charity of the highest and most 
advanced order; and herein we are warned that, as charity 
is not dispensed for gain, only the most clear and specific 


legislative authority must be had before a charity patient, 
after he becomes independent, can be made to pay for the 
charity dispensed as such to him while indigent. 

The Hospital is primarily maintained by public appro¬ 
priations, aided in a few very special classes of cases by 
funds received from other sources; but in finances, like 
other federal institutions, its moneys are kept in the Treas¬ 
ury, and its accounts are audited and closed at the end of 
each fiscal year; and herein we are again cautioned that 
only a very plain and imperative law will permit these many 
and long-since (in this case) closed accounts to be affected 
or thrown out of balance by the aftercharge of the patient 
for his charity. 

So far, the appearances are decidedly against any inten¬ 
tion of Congress to make a charity patient pay for his 
charity when he becomes independent; and, as if to em¬ 
phasize this intention, and to guard against the very claim 
now presented, the act of March 3, 1855 ( R . S., 4844) 
further declares: 

“All indigent insane persons residing in the District 
of Columbia at the time they became insane shall be 
entitled to the benefits of the Hospital for the Insane 
and shall be admitted.” 

This law creates a right, not a privilege; the benefits of 
charity, not expense; a right predicated of public benevo¬ 
lence, not public profit; and it strongly combats even the 
suspicion of the discordant thought that Congress covertly 
intended to sell its charity to the indigent insane, if they 
should ever become independent. Such a condition would 
present a case of what John Boyle O’Reilly cuttingly 
terms— 

“Organized Charity, scrimped and iced, 

In the name of a cautious, statistical Christ.” 
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The Act of June 1, 1860 ( R . S., 4843), extends the ben¬ 
efits of the Hospital to certain classes of persons therein 
named, among whom are included in clauses 3, 4, and 5, cer¬ 
tain persons who “have no adequate means of support,” and 
“indigent insane persons.” Under this statute the case of 
United States v. Frizzell, 19 App. D. C., 48, arose, which, 
in many important respects, was quite like this, with the 
United States claiming there as the District claims here. 
To our minds, the opinion very clearly indicates a strong 
leaning against the instant claim of the petitioner (see espe¬ 
cially pp. 55-57, opinion of Mr. Justice Morris); yet at 
that time (as now) the Act of February 28, 1861 ( R . 5*., 
4849), was in effect, and it would have been called to the 
aid of the Government’s then contention, if, by any legiti¬ 
mate construction, it could have been extended so as to 
reach back and embrace a claim for pay for past charity. 

Except to create, not to solve, a doubt, counsel for the 
District will not contend that the Act of February 28, 1861, 
embraces a claim for back pay for past charity. Let us 
quote it: 

“Whenever it appears in the case of any insane 
person whose insanity commenced while he was a resi¬ 
dent of the District of Columbia that he is able to 
defray a portion, but not the whole, of the expenses of 
his support and treatment in the Government Hospital 
for the Insane, the board of visitors of the Hospital is 
authorized to inquire into the facts of the case; and 
if it appears to the board, upon such inquiry, that such 
insane person has property and no family, or has more 
property than is required for the support of his family, 
then, as a condition upon which such insane person, 
admitted or to be admitted upon the order of the Sec¬ 
retary of the Interior, shall receive or continue to re¬ 
ceive the benefits of the Hospital, there shall be paid 
to the superintendent from the income, property, or 
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estate of such insane person such portion of his ex¬ 
penses in the Hospital as a majority of the board shall 
determine to be just and reasonable, under all the 
circumstances.” 

Reading the Act of February 23, 1905, in pari materia 
with the other lunacy laws then and now in force in this 
District, and especially with the above-quoted Act of Feb¬ 
ruary 28, 1861, we find that the object of the former Act 
was merely to close the gap left by the latter in the case 
of an insane who was or became able to defray, not merely 
a portion, but the whole of the expenses of his support and 
treatment, and who had not been carried as an independent 
pay patient. 

Under the Maine statute providing that any town which 
has been made chargeable, and has paid, for the commit¬ 
ment and support of an insane person at the insane hospital, 
may recover the amount so paid of the insane person if he 
is able to pay the same, it is held in Cape Elizabeth v. 
Lombard , 72 Me., 492, that the town cannot recover any 
portion of the amount if such person is not able to pay the 
whole; and, on the same principle, no charge could be 
made under R. S., 4849, for “a portion” if the insane were 
able to defray “the whole” of his expenses; and this points 
out the financial change, and the only financial change, 
intended to be effected by the Act of February 23, 1905. 

With the possible exception of the Frizzell case, we 
are aware of no other instance in which the attempt has 
ever been made to collect pay for past charity dispensed to 
a wholly or partially indigent insane in the Hospital, under 
the Act of February 28, 1861; and we are therefore war¬ 
ranted in assuming that the Departments have acquiesced 
for these many years in an exclusively prospective con¬ 
struction of it; so that we have in this an additional indi- 
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cation that the statute now invoked is also exclusively 
prospective. 

One can hardly believe that Congress intended, by the 
statute in question, to put an insane in a worse plight than 
he would be if sane; yet this is the inevitable result of the 
District’s contention. Permit us to pause here to glance 
at the law governing the case of a competent who expressly 
promises to pay a claim predicated of a moral obligation or 
a past consideration: 

(c) It is elementary in the law of contracts that a prom¬ 
ise of a person competent, made under a sense of moral 
obligation, is not based upon a sufficient consideration, and 
is not legally binding. The few early cases contra are 
anomalous, and opposed to the great weight of authority. 
A son, for instance, is under the strongest moral obligation 
to support his infirm and indigent parents; but as he is 
under no legal obligation to do so, the law will not enforce 
an express promise on his part to pay another who has done 
so. Cook v. Bradley, 7 Conn., 57; Nixon v. Vanhise, 5 
N. J. L., 565, 567; Edwards v. Davis, 16 Johns., 281; 
McElven v. Sloan, 56 Ga., 208. So a father may be under 
the strongest possible moral obligation to support his adult 
indigent child; yet this moral obligation is not sufficient to 
support even an express promise by him to pay expenses 
previously incurred in behalf of such child. Valentine v. 
Foster, 1 Mete. (Mass.), 520; Loomis v. Newhall, 15 
Pick., 159; Mills v. Wyman, 3 Pick., 207; Robinson v. 
McAfee, 59 Mich., 375; Freeman v. Robinson, 38 N. J. L., 
383; Regina v. Downes, 1 Q. B. D., 25; Mortimer v. 
Wright, 6 M. & W., 482. 

If this is the law of the case of an express promise of an 
adult competent, how much more so must it be the law of 
the case of no possible promise of an adult incompetent, 
forcibly restrained of his liberty by the Federal Govern- 
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ment, constantly confined and worked in a public charitable 
institution. 

A past consideration, if it imposed no legal obligation 
when rendered, will support no promise whatever; an act 
in time past, by which one has benefited without then and 
thereby incurring any legal liability, is a past consideration, 
and, if afterwards, whether from good feeling or interested 
motives, he makes a promise to the person by whose act he 
has benefited, and that promise is based upon no other con¬ 
sideration than the past benefit, it is gratuitous and can not 
be enforced, as it is founded upon motive and not upon 
consideration; thus services rendered or moneys expended 
in the past, but not at the express or implied request of the 
person benefited, or at his request but without an under¬ 
standing that they were to be paid for, will not support a 
promise by him to pay for them. 9 Cyc., 358, 359, col¬ 
lating the cases. Later authorities to the same point are: 
Parsons v. Teller, 188 N. Y., 318; Thompson v. Thomp¬ 
son, 78 N. Y. Supp., 389; Majory v. Schubert, 81 N. Y. 
Supp., 703; Perkins v. Smith, 81 N. Y. Supp., 955; Wulff 
v. Lindsay, 8 Ariz., 168; Leeming v. Duryea, 97 N. Y. 
Supp., 355. 

If this is the law with respect to the express promise of 
an adult competent, can the rule be less rigid or righteous 
in the case of an incompetent? 

If we shall but enforce the simple rule that no statute is 
to be construed retrospectively unless its words compel the 
court so to construe it, the Act of February 23, 1905, 
immediately passes out of this case; for no one will contend 
that its language is such that the court must read it retro¬ 
spectively. The rule against retrospective construction is 
often recognized in a general way, but it is necessary in 
this case to understand how strong and stringent it really 
is. The rule is summed up in United States v. American 



Sugar Company, 202 U. S., 563, in these words (pp. 577, 
579): 

/ 

“We are to remember that there is a presumption 
against retrospective operation, and we have said that 
words in a statute ought not to have such operation 
‘unless they are so clear, strong, and imperative that 
no other meaning can be annexed to them, or unless 
the intention of the legislature cannot be otherwise 
satisfied.’ * * * We cannot suppose that, if Con¬ 
gress intended to give retrospective operation to the 
act, it would have used the words that expressed the 
contrary.” 

The court’s quotation was from United States v. Heth, 
3 Cranch., 398, 413, in which it was added: 

“This rule ought especially to be adhered to when 
such a construction will alter the pre-existing situation 
of the parties, or will affect their antecedent rights, 
services, or remuneration.” 

Does it not, therefore, seem proper that the Act of Feb¬ 
ruary 23, 1905, shall be so read as not to create a liability 
to pay for past charity, where no such liability otherwise 
exists, especially in the case of an insane person forcibly 
restrained of his liberty, confined in an asylum, and worked 
daily, for the benefit of the public, sufficiently to earn his 
support and to create a moral obligation of the public to 
pay him for his past labor equal at least to any fancied 
moral obligation of his to pay the public for its past char¬ 
ity? In addition, the statute, as read by the District, is 
violently in derogation of the common law, and must, there¬ 
fore, be strictly construed. Northern Pacific R. R. Co. v. 
Whalen, 149 U. S., 157; Show v. Merchants National 
Bank, 101 U. S., 557; Bell v. Morrison, 1 Pet., 351. If 
the statute were really intended to embrace the right to 
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collect pay for past charity, it is strange that it did not 
plainly say so; and it is also strange that such right was 
not extended to the United States for its one-half of the 
total bill, instead of being restricted exclusively to the 
District of Columbia for its one-half of the whole account. 

By what system of reasoning can Healy be now classed 
under this law as an “alleged indigent insane person/’ since 
he was judicially adjudged both indigent and insane in 
1893—about twelve years before this statute was passed? 
Has he not ceased to be an “alleged” indigent insane person 
and become independent though still insane? 

As the Supreme Court says, supra, if Congress intended 
this statute to have a retrospective effect, it would not have 
used the words which express the contrary. The law 
speaks of proceedings “hereafter * * * instituted”; 

of “alleged” indigent insane persons; of proceedings which 
“shall be” according to the code; of the jury “to be used,” 
which “shall be impaneled”; of jurors who “shall perform 
such services”; of police court jurors who “shall perform 
such duties”; of the power that the court “may direct a 
special jury to be summoned”; of any “such” person, who 
shall “hereafter” be proceeded against as an “alleged” in¬ 
digent insane person; of “such” person “hereafter” ad¬ 
judged to be of unsound mind; of “such” person who now 
“has” property; it speaks also of the intention that the 
equity court “shall have” full power to appoint a com¬ 
mittee; of the power to direct that such committee “shall 
reimburse” the District for all court costs “hereafter” 
expended or incurred by it, and for all moneys “hereafter” 
expended or costs “hereafter” incurred by it in caring for 
and treating “such” insane person—that is, an “alleged” 
indigent insane person adjudged to be of unsound mind 
in proceedings “hereafter * * * instituted upon peti¬ 

tion of the Commissioners of the District”—from the time 
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when such insane shall become independent up to the time 
of the appointment of such committee. The word “here¬ 
after” is the second in the statute, and affords the tense 
key to all the words that follow. The reimbursement 
clause is not to be cut away from the preceding words with 
which Congress has coupled it; and is not to be construed 
as an independent enactment. The language of the statute 
is to be read in the ordinary sense of the words used, ac¬ 
cording to their grammatical arrangement; the Congress is 
to be credited with a knowledge of the meaning of the 
words and the rules of grammar; the law is to be read 
prospectively unless it compels the court to read it retro¬ 
spectively ; the court is to add nothing to its scope as plainly 
worded; and these are elementary rules of statutory con¬ 
struction where there is any necessity or room for construc¬ 
tion. LJ. S. v. Goldenberg, 168 U. S., 95, 102; Lake 
County v. Rollins, 130 U. S., 662, 670; Market Co. v. 
Hoffman, 101 U. S., 112, 115; Denn v. Reid, 10 Peters, 
524, 527; St. Paul Ry. Co. v. Phelps, 137 U. S., 528, 536; 
U. S. v. Thomley, 113 U. S., 310, 313; Hamilton v. Rath- 
bone, 175 U. S., 414, 419, 421. 

As we have seen, the weight of authority in the cases 
in point under statutes creating liability on the estates of 
insane persons for their maintenance and treatment in pub¬ 
lic asylums, is sharply opposed to any liability to pay for 
past charity. 

On the question of liability or non-liability of the in¬ 
sane’s estate for the District’s bill, we are not permitted to 
consider the amount or quantum of his property, as that 
can make no possible difference in the principle upon which 
the District relies. That principle is predicated of the 
existence, not the amount, of property of the insane; by 
that principle, he may be indigent yesterday, independent 
to-day, and indigent to-morrow; his estate is to be subjected 
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to liability for his past charity whether such estate be much 
or little, sufficient to pay in full or only in part; the insane, 
by being compelled to pay for the charity received by him 
in the past when indigent, is to be made doubly indigent in 
the future, unless, happily, his new estate shall chance to be 
more than sufficient to pay for his past charity as well as 
his future maintenance during the rest of his life. We 
cannot believe that Congress has either established or in¬ 
tended to establish any such vicious principle as against 
the estate of the insane—the most pitifully and pathetically 
helpless class of all humans. 

III. 

As to the Inherent Power of the Equity Court Herein. 

The argument was advanced below that the King could 
confiscate the entire estate of the insane; that through his 
Chancery Court he could dispose of that estate in any man¬ 
ner whatsoever; hence, it was seriously suggested, our 
equity court inherently has much the same power. We 
deny this. The suggestion loses sight of the fact that here 
we lack a King and have in his place a Constitution; that 
here we lack unlimited power of confiscation and have in 
its place the restrained power of administration. The 5th 
Amendment still contains the words: 

“Nor [shall any person] be deprived of life, liberty 
or property without due process of law.” 

The Amendment reads “any person,” not any sane per¬ 
son, not any person unless insane. Equally with the sane, 
the insane is entitled to the protection of the constitutional 
limitations against the deprivation of his property; more 
than the sane does he need that protection. The limita- 
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tion equally controls the Judiciary, the Executive, and the 
Legislature; and it is as applicable to the judge in equity 
as to the judge at law. 

The court of chancery here, concededly, has the power, 
both inherently as parens patriae , and in virtue of the stat¬ 
utes of Great Britain, Maryland, and Congress, to direct 
the persons and affairs of the insane; this power embraces 
“the management and preservation of their estates” (Code 
115b), but not their confiscation; it could not, because Con¬ 
gress has no more right to confiscate the estates of the in¬ 
sane than the sane; no one will insist that the right of con¬ 
fiscation exists in this country in time of peace; it is, in 
peace, a right of Kings, not of republics; for a court of 
chancery to divert the estate of an insane to the discharge 
of a claim void against him sane, falls but little short of 
judicial confiscation, as it is taking private property for 
public use without just or any compensation, and is de¬ 
priving the citizen of his property, without due process of 
law; and if the order to pay be beyond the power of the 
court, the committee must respond in their own property 
and on their own bonds at the call of the now insane when 
sane, or his representatives when dead. 

If the alleged insane has the right to trial by jury of 
the charge of his insanity, as he is declared by law to 
have (Code 115a; Act of February 23, 1905; In re Bry¬ 
ant, 3 Mackey, 489), we believe that he is equally entitled 
to the benefit of the other rights which the Constitution 
recognizes and declares, and protects inviolate from the in¬ 
roads or encroachments of the executive, judicial, and legis¬ 
lative arms of our government and nation. 

The rule of liability or non-liability for this case, must 
be the rule for every other like case; for the poor as well 
as the rich insane, the governing principle must be the same; 
if Healy had had a wife and minor children in destitute 
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circumstances, and had inherited but a thousand dollars, or 
only $3,941.15, would the court of conscience take the gift 
from him and them and give it to the District? If not, 
then the fact that he inherited an excess over his alleged 
liability is of no consequence whatever. We are not con¬ 
cerned with or curious to know about what the law ought 
to be for a case of excess inheritance like the instant, but 
we have only to consider the law as it is for all cases of the 
class to which this belongs. 

CONCLUSION. 

We respectfully submit that the decree appealed should 
be reversed, and the cause remanded with direction to dis¬ 
miss the appellee’s petition for reimbursement. 

Frank J. Hogan, 
Julius I. Peyser, 
Attorneys for Appellants. 

Washington, D. C., December 8, 1911. 
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JANUARY TERM, 1912. 


No. 2360. 


DANIEL W. BAKER ET AL., Appellants, 

V8. 

DISTRICT OF COLUMBIA. 


BRIEF FOR DISTRICT OF COLUMBIA. 


Statement. 

The lunatic (Frank Healy) was so found by a proceeding 
in Equity Cause No. 14543, commenced by the Commission¬ 
ers of the District of-Columbia on February 18, 1893, by 
virtue of sections 334 and 335, R. C. D. C. (R., 1). 

The verdict (February 20, 1893) found that Healy had 
been a lunatic since February, 1893; “that the character of 
his lunacy is monomania; that in his said condition of 
lunacy he has alienated no lands or tenements; that no 
lands or tenements remain to him; and that he has no wife 
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and no children.” Nothing is said about his personal prop¬ 
erty. This verdict was confirmed April 24, 1893 (R., 6). 

The petition in this case avers that Frank Healy was on 
the 24th day of April, 1893, adjudged of unsound mind 
and committed to the Government Hospital for the Insane, 
and that at the time of his commitment and up to Decem¬ 
ber 25, 1910, he was indigent and without money to pro¬ 
vide for his care and .maintenance at the said hospital (R., 
7), and this allegation is admitted by the answer of the com¬ 
mittee appointed in said equity cause (R., 9). 

On December 25, 1910, the lunatic became entitled to an 
estate of over $200,000 (R., 7 and 9). The District claims 
to be reimbursed for the care and treatment of the lunatic 
from February 16, 1893,.to December 25, 1910, in the 
amount of $3,941.15 (R., 8), and the committee was ordered 
by the court (R., 11) to pay this sum and have brought 
their appeal to review this decree. 

Review of Statutes. 

Two separate appropriations are annually made for the 
support of the Government Hospital for the Insane, one in 
the District of Columbia appropriation act for support of the 
indigent insane of said District, payable half from the reve¬ 
nues of the District and half from the Treasury of the United 
States, in harmony with the provisions of the organic act 
of June 11, 1878; and the other for the support of the in¬ 
sane from the Army, Navy, Marine Corps, etc., contained in 
the sundry civil act. 

By virtue of the act of March 3, 1877 (19 Stat. L., 344, 
1 Supp., 136), it was “Provided, That hereafter such in¬ 
digent persons shall be admitted only upon order of the 
executive authority of the District of Columbia.” Appro¬ 
priations to defray the expenses attending the execution of 
writs de lunatico inquirendo and commitments thereunder, 
in all cases of indigent insane persons committed or sought 


to be committed to the Government Hospital for the Insane 
under the act of March 3,1877, are regularly made by Con¬ 
gress in the appropriation acts relating to the expenses of the 
District of Columbia. 

The District appropriation act of August 7, 1894, con¬ 
tained this provision:. 

“For the support of the indigent insane of the Dis¬ 
trict of Columbia in the Government Hospital for the 
Insane in said District as provided in sections , forty- 
eight hundred and forty-four and forty-eight hun¬ 
dred and fifty for the Revised Statutes, ninety-six 
thousand four hundred and eighty dollars.” , 

The District appropriations for the support of the in¬ 
digent insane have now increased to $323,400,, act of March 
2, 1911. 


Revised Statutes of the United States. 

Section 4838. There shall be in the District of Columbia 
a Government hospital for the insane, and its objects shall 
be the most humane care and enlightened curative treat¬ 
ment of the insane of the Army and Navy of the United 
States and of the District of Columbia. 

Section 4839. Provides a superintendent. 

Section 4840. Provides a board of visitors. 

Section 4841. For the president of the board. 

Section 4842. Prescribed the powers and duties of the 
board of visitors. 

Section 4843. Regulates the admission of insane persons 
of the Army, Navy, Marine Corps, etc. 

Section 4844. All indigent insane persons residing in 
the District of Columbia at the time,they become insane 
shall be entitled to the benefits of the hospital for the insane 
and shall be admitted on the authority of the Secretary of 
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the Interior, which he may grant after due process of law 
showing the person to be insane and unable to support him¬ 
self and family, or himself, if he has no family, under the 
visitation of insanity. 

Section 4845. The Secretary of the Interior may grant an 
order for the admission into the hospital of any insane per¬ 
son not charged with breach of the peace, w’hen he shall re¬ 
ceive the certificate, as provided in the next section, of any 
judge of the Supreme Court for the District of Columbia, or 
of any justice of the peace of the District, and an applica¬ 
tion in writing, as provided in the next section, by a mem¬ 
ber of the board of visitors, requesting that such order be 
issued. 

Section 4846. It must appear by the certificate aforesaid 
that two respectable physicians, residents of the District, 
appeared before said judge or justice and deposed, in writing 
sworn to and subscribed by them, that they knew the person 
alleged to be insane; that, from personal examination they 
believed such person to be in fact insane, and a fit subject 
for treatment in said hospital, and that said person was a 
resident of the District at the time he or she was seized with 
the mental disorder under which he or she then labored. 
And it must further appear by such certificate that two re¬ 
spectable householders, resident in the District, appeared 
before said judge or justice and. deposed, in writing sworn 
to and subscribed by them, that they knew the person alleged 
to be insane, and that, from a personal examination of his 
or her affairs, they believed said person to be unable, under 
the visitation of insanity, to support himself, or herself, and 
family, in case such person have a family, or to support him¬ 
self or herself alone, in case, such person have no family, 
and unable to pay his or her board and other expenses in 
the hospital. The affidavits of said physicians and house¬ 
holders shall accompany the certificate of said judge or 
justice of the peace. 

Section 4847. The application by a member of the board 
of visitors must be made within five days after the date of 
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the affidavits aforesaid, and it must appear therein that the 
visitor made the application after an inspection of the affi¬ 
davits and certificate. It shall be the duty of such visitor 
to withhold his application, if he has reason to doubt the 
indigence of the party in whose behalf the application i? 
desired, until his doubt is removed by satisfactory testi¬ 
mony. 

Section 4849. Whenever it appears in the case of any in¬ 
sane person whose insanity commenced while he was a resi¬ 
dent of the District of Columbia that he is able to defray a 
portion, but not the whole, of the expenses of his support and 
treatment in the Government Hospital for the Insane, the 
board of visitors of the hospital is authorized to inquire into 
the facts of the case; and if it appears to the board, upon 
such inquiry, that such insane person has property and no 
family, or has more property than is ( required for the sup¬ 
port of his family, then, as a condition upon which such 
insane person, admitted or to be admitted upon the order of 
the Secretarv of the Interior, shall receive or continue to 
receive the benefits of the hospital, there shall be paid to the 
superintendent from the income, property, or estate of such 
insane person such portion of his expenses in,the hospital as 
a majority of the board shall determine to be just and reas¬ 
onable under all the circumstances. 

Section 4854. That independent s or pay patients may be 
received into the hospital for the insane on the certificate of 
two respectable physicians of the District, stating that they 
have personally examined the patient, and believe him to be 
insane at the time of giving the certificate, and a fit subject 
for treatment in the institution, accompanied by a written 
request for the admission from the nearest relatives, legal 
guardian, or friend of the patient, where he may remain 
until restored to reason. The friends of the patient shall 
comply with the regulations of the hospital in respect to< pay¬ 
ment of board, and in all other respects. The request for 
admission must be made within .five days of the date of the 
certificate of insanity. 
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The authority vested in the Secretary of the Interior under 
section 4844 required due process.of law and a showing to 
him that insane person was unable to support himself and 
family, or himself, if he had no family. This evidence is 
provided for in sections 4845 and 4846. 

The person to be admitted must not only have been in¬ 
sane but unable to support himself, hence, if able to have 
supported himself the benefits, of the asylum were not for 
him. He could have only been, in such case, admitted as an 
independent or pay patient under section 4854. 

But if he was partly and not wholly able to support him¬ 
self? The board of visitors were to inquire into the facts 
of the case (Sec. 4849) and, if it appeared to them that such 
insane person had property and no family, “then as a con¬ 
dition upon which such insane person, admitted, or to be 
admitted * * * shall receive or continue to receive the 

benefits of the hospital, there shall be paid to the superin¬ 
tendent from the income, property, or estate of such insane 
person such portion of his expenses in the hospital as a ma¬ 
jority of the board shall determine to be just and reasonable, 
under all the circumstances” 

The clear intent of this legislation was that the District 
insane, if able, must pay for their whole maintenance in 
the hospital, and, if partly able, they must pay part, but if 
wholly unable, and not otherwise, they would be maintained 
at the expense of the Government. Every insane person who 
entered the hospital under these statutes, entered on the con¬ 
dition precedent that he would pay for his whole mainte¬ 
nance if he was able. If any promise or agreement was or 
is needed then the answer is, that the law made it for him. 

Other Legislation. 

The question here involved does not.turn upon the right 
of the superintendent of the Government Hospital for the 
Insane to recover money for the care of the lunatic from his 
income, property or estate. He has been paid or is entitled 
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to be paid by the District of Columbia. The question is, 
shall the District be reimbursed? The lunatic was properly 
admitted to the hospital under the law there in force. 

Before the lunatic could be placed in the hospital due 
process must have been invoked. This was the province of 
the equity court under its equitable jurisdiction. That 
process was had. The act of Maryland, 1785, ch. 76, sec. 6, 
regulated the whole matter of the care of the insane, and 
contemplated that the person whose affairs the chancellor 
is to have control shall be found to be insane by a jury of 
inquiry. 

In re Bryant, 3 Mackey, 489. 

Under this act and the act of 1800 equity had jurisdiction 
to sell a lunatic’s estate for his support and maintenance. 
The proceeding was summary in character. 

In re Brent, 5 Mackey, 352; Alexander’s Ch. Pr., 
Ch. XV. 


Jury in Cases of the Resident Indigent Insane . 

“Hereafter in all proceedings by the Commission¬ 
ers of the District of Columbia to commit resident 
indigent insane persons to the Government Hospital 
for the Insane, it shall be the duty of the marshal to 
impanel juries in such cases from the jurors in at¬ 
tendance upon the criminal courts of said District, 
who shall perform such service in addition to and as 
part of their duties in said courts: Provided, That 
during such time as jurors are not in attendance upon 
said criminal courts, the marshal may in such cases 
impanel the jurors in attendance upon the police 
court, who shall perform .such duties in addition to 
and as part of their duties in said police court.” 

30 Stats., 666. 

Act July 7, 1898. 
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Jurisdiction Given the Orphans’ Court to Commit Without 

a Jury. 

Act of January 31, 1899 (30 Stat. L., 811), is entitled 

“An act to change the proceedings for admission to the 
Government Hospital for the Insane in certain cases and for 
other purposes. 

“Sec. 1. That hereafter the proceedings for ad¬ 
mission to the Government Hospital for the Insane 
of indigent insane persons residing in the District of 
Columbia, and of indepenuent or pay patients ad¬ 
mitted to the said hospital under section 4854 of the 
Revised Statutes of the United States and for admis¬ 
sion temporarily to said hospital of non-resident in¬ 
sane persons found in the District, shall be com¬ 
menced by petition presented in open court to the 
justice of the Supreme Court of the District of Co¬ 
lumbia holding a special term for orphans’ court 
business, stating the facts necessary to the admission 
to said hospital as heretofore provided by law.” 

Section 4 provides in the case of independent or pay 
patients “All costs of the proceeding shall be defrayed out 
of the estate of such person.” 

Section 6 dispenses with a jury. 

Section 8 repealed all inconsistent provisions (R. S., sec. 
5, 4844, 4845, 4846, 4847, and 4848 were repealed by this 
act). 

The act of Congress March 3, 1903 (37 Stat. L, 1043), 
as follows: 

“That hereafter proceedings by the Commissioners 
of the District of Columbia to commit indigent in¬ 
sane persons and insane persons having violent or 
dangerous tendencies, to the Government Hospital 
for the Insane shall be taken in the equity court of 
said District, and shall be in conformity with the 
law in force in said District on the thirtieth day of 
January, eighteen hundred and ninety-nine.” 
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The act of March 3, 1903, apparently revived the act of 
July 7, 1898, as to the resident indigent insane, and the 
provisions of the R. S. U. S., which had been repealed by 
the act of January 31, 1899. 

In the meantime the justice holding the equity court was 
required to preside in lunacy cases and when necessary to 
use a jury (act June 30, 1902, 32 Stat. L., 524, secs. 115a 
to 115e of the Code). This was not done, for a marshals 
jury was used. (See In re Murdock, infra.) 

Code Provisions. 

“Sec. 115a. Lunacy Proceedings. —All writs de 
lunatico inqmrendo shall issue from said equity 
court, and the justice holding said court shall preside 
at all inquisitions of lunacy, and, when necessary, 
may use a jury from either the circuit or criminal 
court, or may cause a special jury to be summoned 
for such inquisitions. 

“Sec. 1156. Estates of Lunatics. —The said court 
shall have full power and authority to superintend 
and direct the affairs of persons non compos mentis, 
and to appoint a committee or trustees for such per¬ 
sons after hearing the nearest relatives of such person 
or some of them if residing within the jurisdiction 
of the court, and to make such orders and decrees for 
the care of their persons and the management and 
preservations of their estates, including the collection, 
exchange, sale, and reinvestment of their personal 
estate, as to the court may seem proper. The court 
may, upon such terms as under the circumstances of 
the case it may deem proper, decree the conveyance 
and release of any right of dower of a person non 
compos mentis, whether the same be inchoate or 
otherwise.” 

(This section is an enlargement of the pro¬ 
visions of art. 16, sec. 79 of the Md. law.) 

The act of April 27, 1904 (33 Stat, L., 316): 

This act is entitled “An act to authorize the apprehension 
and detention of insane persons in the District of Columbia, 

2l 
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and providing for their temporary commitment in the Gov¬ 
ernment Hospital for the Insane, and for other purposes.” 

Section 1 authorizes the arrest without warrant of any in¬ 
sane person in any public place. 

Section 2 authorizes the apprehension and detention, 
without warrant of any indigent person, alleged to be insane, 
etc., found elsewhere in the District of Columbia not in the 
places mentioned in section one. 

Section 3 authorizes the Commissioners to place in the 
Government Hospital for the Insane for a period not exceed¬ 
ing 30 days, any indigent person alleged to be insane, etc., 
pending the formal commitment of said person to said hos- • 
pital as provided by law, etc. 

Section 4 provides for the detention of such persons in any 
other hospital in said District or any police station or house 
of detention pending the temporary detention in the Govern¬ 
ment Hospital for the Insane or any other hospital for the 
insane. 

Section 5. Refers to the validity of certificates as to the 
sanity or insanity of such persons. 

Section 6. Penalty clause. 

Section 7. Repealing clause. 

Act of February 23,1905 (33 Stat., 740): 

“An Act to Change the Lunacy Proceedings in the 
District of Columbia Where the Commissioners of 
said District are the Petitioners, and for Other 
Purposes. 

“That hereafter the proceedings instituted upon 
petition of the Commissioners of the District of Co¬ 
lumbia to determine the mental condition of the al¬ 
leged indigent insane persons and persons alleged to 
be insane, with homicidal or otherwise dangerous 
tendencies, shall be according to the provisions of 
the code of law for the District of Columbia relating 
to lunacy proceedings: Provided , That the jury to be 
used in case the said Commissioners are the peti- 
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tioners shall be impaneled by the United States mar¬ 
shal for said District, upon order of the court from 
the jurors in attendance upon the criminal courts of 
said District, who shall perform such services in ad¬ 
dition to and as part of their duties in said criminal 
courts: Provided further, That during such time as 
jurors are not in attendance upon said criminal courts 
the court may direct the said marshal to impanel the 
jurors in attendance upon the police court of the said 
District, who shall perform such duties in addition 
to and as a part of their duties in said police court, 
or the said court may direct a special jury to be sum¬ 
moned for such inquisitions. In case any such per¬ 
son adjudged to be of unsound mind has property, 
real or personal, the equity court of said District shall 
have full power in the same cause to appoint a com¬ 
mittee or trustee of the person and estate of such 
person, according to the provisions of said Code, and 
such committee or trustee shall reimburse, out of the 
funds of the lunatic, the District of Columbia for all 
court costs expended or incurred by it and for all 
moneys by it expended or costs incurred in caring for 
and treating such insane person up to the time of 
such appointment. ,, 

(Section two omitted.) 

On March 11, 1911, the Comptroller of the Treasury held 
that the appointment of a committee relieves the District 
from the expenses of supporting the insane person as between 
the District and the committee, but, having been committed 
to the hospital as an indigent, the burden of support of such 
insane person as between the District and the hospital re¬ 
mains upon the District. (See also Decision of Comptroller, 
May 15, 1911.) 
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ARGUMENT. 

The act of February 23, 1905, fixes the liability 

AND REQUIRES THE AFFIRMANCE OF THE DECREE. 

(a) The words of the act of February 23, 1905, so require . 

Very little is said, it is thought, with due respect to ap¬ 
pellant’s counsel, pertinent to the proper construction of the 
words of this act, in their brief. 

They say (p. 23): 

“Although not happily or aptly worded, yet the 
statute is plainly prospective in all its parts, and con¬ 
fers no warrant whatever for reimbursing the Dis¬ 
trict for moneys expended or costs incurred by it 
while the insane was indigent. It may be conceded 
that it does authorize such reimbursement by the 
committee from the time of independence to that of 
appointment as well as the payment of all future costs 
and expenses which may be incurred for the benefit of 
the insane.” 

So much of the act as demands construction now, is prop¬ 
erly divisible into two parts. 

1. The procedure in cases of alleged indigent insane or 
persons alleged to be insane with homicidal or otherwise 
dangerous tendencies. 

2. The appointment of a committee and the reimburse¬ 
ment of the District of Columbia. 

As to the procedure, the act is prospective, and in view 
of the history of the law in such case, previously given, it 
was necessarily so. 

The words, “Hereafter the proceedings,” in section one of 



13 

the act, therefore, have no particular significance on the 
question of reimbursement. 

Section 1 of the act of January 31, 1899, begins with the 
same words, and so does the act of March 3, 1903, likewise 
the act of July 7, 1898. (Justice Barnard said: “After the 
repeal of this statute (Jan. 31, 1899), the old method of 
having a jury of inquiry, and testimony taken before such 
jury in the presence of the marshal, but not in open court, 
continued in force as the mode of procedure until the 23d 
day of February, 1905” (In re Emily Murdock, 35 W. L. R., 
126).) 

Reimbursement of the District is distinct from the pro¬ 
cedure. The preliminary step toward reimbursement is the 
appointment of a committee. 

This committee is to be appointed “in case any such per¬ 
son adjudged of unsound mind has property.” “Such” re¬ 
fers to the indigent insane person, a live person, being the 
same sort of person referred to in previous laws. 

The person is not to be “hereafter” adjudged, but he has 
been adjudged previously, and has property at the time of 
the appointment of the committee, no matter when he ac¬ 
quired it. No personal liability is attached to the lunatic; 
the thing, the property, “the funds of the lunatic,” is liable, 
and, therefore, when it is sought to ascertain the subject of 
liability from the statute, all doubt is removed. 

The extent of liability is clearly and indisputably fixed by 
the statute. 

In the first place the committee is directed to reimburse . 
the District, pay back to it, to make return and restoration 
for past expenditures (25 Am. & Eng. Ency. Law, 2d Ed., 
246). 

Nor is the reimbursement to be partial; it is to be a full 
reimbursement “for all court costs expended or incurred by 
it, and for all moneys by it expended or costs incurred in 
caring for and treating such insane person up to the time 
of such appointment.” 
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What the reimbursement is to he for, and the time or 
period which the reimbursement shall cover, is expressed 
in plain and unequivocal words. The act requires the com¬ 
mittee to reimburse the District for all sums expended while 
the insane was indigent. The law is clearly retroactive in 
terms, and so far retroactive that it covers court costs ex¬ 
pended or incurred from the very beginning of the case. 
There is no condition that the insane person shall have had 
property when the costs and expenditures were paid or in¬ 
curred. Present 'property is wade liable for past expendi¬ 
tures. 

The Supreme Court of the United States, in U. S. vs. 
American Sugar Company, 202 U. S., 563, cited on page 30 
of the brief of appellant’s counsel, said: 

“We are to remember that there is a presumption 
against retroactive operation and we have said that 
words in a statute ought not to have such operation 
unless they are so clear, strong, and imperative, that 
no other meaning can be annexed to them, or un¬ 
less the intention of the legislature cannot be other¬ 
wise satisfied.” 

It is submitted that “the intention of the legislature can¬ 
not be otherwise satisfied,” in construing the act of Febru¬ 
ary 23, 1905, as the provisions thereof in regard to reim¬ 
bursement for court costs of the commitment of an indigent 
insane person demand retroactive interpretation of the 
statute and this requirement of the act shows that its pro¬ 
visions for reimbursement generally were intended to have 
retroactive effect. 

It is also to be noted that Congress, in requiring reim¬ 
bursement for court costs, etc., made no reference to any 
period of limitations beyond which reimbursement should 
not be made, but made it the imperative duty of the com¬ 
mittee to reimburse the District for all these matters up to 
the time of his appointment. It must have been manifest 
to Congress that a commitment might be made many years 
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before the acquisition of property by the insane, and it is 
submitted that if Congress had intended to restrict the right 
of recovery to the period of limitations, the act would have 
so stated; otherwise the court costs imperatively directed to 
be paid might well be barred in a majority of cases. 

The meaning now contended for is the meaning given the 
act by the administrative officers of the Government in ap¬ 
plying its provisions in actual practice. 

The decision of the Comptroller of the Treasury of May 
15, 1911, construes the act of February 23, 1905, as follows: 

“The concluding provision of the act of 1905, 
supra, relates primarily to reimbursement of the Dis¬ 
trict for past support; that is, for support prior to the 
appointment of a committee. For such past support 
the District might not have been entitled to reim¬ 
bursement in the absence of the statutory provision. 
After the appointment of a committee, support is 
primarily the duty of the committee, and it was so 
pointed out in my decision of March 11, 1911.” 


(6) Judicial authorities on the construction of the act of 
February 23, 1905. 

With the exception of the decision of the court below in 
this case, there is no judicial decision known to the counsel 
for the District which construes this act on the question here 
involved, the quasi-judicial decision of the Comptroller of 
the Treasury, previously cited, excepted. In their brief (p. 
26) counsel for the appellant cites R. S., 4843, June 1, 1860, 
and say: 


“Under this statute the case of the United States 
vs. Frizzell, 19 App. D. C., 48, arose, which in many 
important respects, was quite like this, with the 
United States claiming there as the District claims 
here. To our minds, the opinion very clearly indi¬ 
cates a strong leaning against the instant claim of 
the petitioner.” 
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The Frizzell case has, it is believed, no application unless 
favorable to the District. First, the statute was passed in 
1860 and the claim arose in 1890 against an insane soldier 
committed to the hospital in 1882. No question was in¬ 
volved as to whether the statute was retroactive or not. 

The question is thus stated by the court: 

“The question here is whether the proceeds of a 
pension granted by the United States to one formerly 
a soldier in the military service and discharged 

therefrom for insanity supervening after his enlist¬ 
ment, can be required by judicial process to be ap¬ 
propriated to the payment of the board and medical 
service received by the insane person while under 
confinement in the Government Hospital for the In¬ 
sane after his discharge from the Army.” 

The equity of reimbursement was, however, clearly recog¬ 
nized. The court said (p. 60) : 

“The pension in the present case was probably 
ample enough both for the maintenance of the insane 
person himself and that of his minor son and wife, 
and there might have been equity in the application 
of part of it to the support of the lunatic himself at 
the hospital. But in view of the legislation of Con¬ 
gress on the subject we do not see how such applica¬ 
tion of the money can be judicially enforced.” 

The view of the court on the legislation (R. S., 4843) is 
thus stated: 

“The substance of the whole act is that the Gov¬ 
ernment of the United States will provide, in its hos¬ 
pital for the insane, and will continue therein to pro¬ 
vide for its insane soldiers, as well as for those who 
have ceased to be soldiers, when the insanity has 
arisen in the course of the military sendee; and that 
such provision is to continue indefinitely until the 
person is cured or removed by the authority which 
committed him.” 
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The right of the Secretary of War to compel payment for 
past expenses was distinctly recognized. 

The court said (pp. 55-56): 

“If an insane soldier happened to be a man of 
wealth or of private resources of his own, or if, being 
impecunious at the time of his enlistment and at the 
time of the occurrence of his affliction, he should 
thereafter by gift or inheritance become the owner or 
the possessor of a competent estate, we find nothing 
in the law which would preclude the Secretary of 
War from ordering his discharge, unless the com¬ 
mittee of his estate should agree to pay the expense 
of his maintenance. But this power of discharge, and 
indirectly the power thus to compel the payment of 
expenses, is vested in the Secretary of War, if any¬ 
where, and not in the superintendent of the hospital. 

“Inasmuch, therefore, as the commitment of the 
patient in this case was without charge to him, and 
was to continue, and to continue on the same terms, 
until he should be cured, or removed by the authority 
of the Secretary of War, and he was never cured, and 
was never removed by the authority of the Secretary 
of War, or at all events was not removed until after 
the expiration of the period for which the charge is 
here sought to be made, we fail to see wherein there 
was any authority for the superintendent of the hos¬ 
pital to make such charge.” 

The case turned on the right to apply a Government pen¬ 
sion to a Government expense. The court said (pp. 58-9): 

“Now, when the policy of the Government, and its 
legislation, so far as it has been possible to legislate, 
is to secure the receipt of pension money by the pen¬ 
sioner himself, or his duly appointed guardian or 
committee, or his wife or dependent children, and to 
provide that it should not be subject to the payment 
of debts, and that it should not be subject to be de¬ 
tained by the Government itself for its own claims 
against the pensioner, it is difficult not to find absur¬ 
dity in the position which would absolutely secure 
payment of the money to the pensioner, yet would 
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immediately take it back again to another depart¬ 
ment of the Government in satisfaction of a claim of 
such department against him.” 

1. Congress can by statute extend liability for support 
of a lunatic to cover a period preceding the enactment of the 
statute. 

This proposition is controverted by appellant’s counsel 
(Brief, pp. 6, 19), though no claim is made that the statute 
is unconstitutional. The case of Medford vs. Learned, 16 
Mass., 215, is cited as authority. This is regarded as an 
exceptional case. 

“Some statutes, however, expressly authorize a re¬ 
covery by the municipality from the person for whose 
relief the expenses are incurred, as for example, where 
the insane are supported at public expense (citing 
cases). In Massachusetts it was held that a statute 
providing for a recovery against the pauper by tow ns 
which ‘have incurred expense’ in his support applied 
only to expenses incurred after the passage of the 
act ” 

22 Amer. & Eng. Ency. Law, 2d ed., 1012. 

There is a clear distinction between an indigent and a 
pauper and between an action at law T in like case and equi¬ 
table relief. Paupers have been supported for many years in 
the Washington Asylum at public expense. A person may 
be indigent and insane and able to w’ork and therefore not 
a pauper. In Bryant’s case, supra, the alleged lunatic was 
able to work. Then, too, the policy of the State is not the 
same, especially in reference to the jurisdiction of equity, 
in respect to lunatics as distinguished from paupers. 

The ground of the opinion in the Massachusetts case is 
thus stated: 

“For no legislator could have entertained the opin¬ 
ion that a citizen, free of debt by the laws of the land, 
could be made a debtor merely by legislative act de¬ 
claring him one.” 
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This language does not apply to the insane, and if it does, 
it is not the law. 

Camden County vs. Ritson, 68 N. J. L., 666. 

Gressly vs. Hamilton County, 136 Iowa, 722. 


A statute providing that the estates of insane persons who 
have no heirs within the United States dependent upon 
their estates for support shall be chargeable with the ex¬ 
pense incurred by any county for the treatment and main¬ 
tenance of such insane person in a hospital for the insane is 
valid and constitutional. Bon Homme Co. vs. Berndt (S. 
D.), 50 L. R. A., 351. 

So a general statute authorizing like recovery from the 
estates of insane persons confined in the State hospital is con¬ 
stitutional. Napa State Hospital vs. Dasso, 153 Cal., 698; 
18 L. R. A. (N. S.), 643, 647. 

In Kaiser vs. State* 80 Kan., 364 (24 L. R. A., N. S., 295) 
(the above cited cases are set forth in note),the insane person 
was committed to an asylum in 1883 and died 1905 owning 
property. Suit was brought by the State in 1907 to recover 
expense of his maintenance during all the time he was in 
the State asylum. Held, that a statute providing that the 
State may recover from the estate of an insane person for 
his care was constitutional; that the adjudication of the 
probate court that he was indigent and the order of that 
court that he be maintained at the cost of the State does not 
prevent recovery. Says the court (24 L. R. A., N. S., pp. 
300, 301), (The liability was determined under the statute). 
“Although he may be destitute when committed, any after- 
acquired property can be applied to his support, and al¬ 
though he may then have abundant means their subsequent 
loss will cast the cost of his maintenance upon the State.” 
Baldwin vs. Douglas County, 37 Neb., 283 (Appellant's 
Brief, p. 15), is shown to have its credit impaired in Kearney 
County vs. Elsam, 81 Neb., 490, and to have been disap¬ 
proved in Bon Homme Co. vs. Berndt, supra. 
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2. The liability to support the insane may be fixed by 
statute to cover the time when the insane person was not 
actually possessed of means. 

That this is so under the Statute of February 23, 1905, 
has been previously shown and that the authorities support 
such a statute has already been established. 

The case of Montgomery County vs. Ristine, 124 Ind., 
242 (8 L. R. A., 561), was a case where a guardian had 
contracted with the County Board to pay for the care of an 
insane ward at the County Asylum for the Poor. The court 
held that the contract relied on was unauthorized and beyond 
the power of the County Commissioners, and that no recov¬ 
ery could be had thereon. “Nor can there be any recovery 
on quantum meruit as upon an implied contract or promise.” 
The case, therefore, was a contract case and is not apt on the 
point cited. (See Appellant’s Brief, p. 22.) 

In Kaiser vs. State, supra, the court said: 

“Whether, in the absence of a statute, the estate of 
an insane person is chargeable with the expense of 
his maintenance at a public institution is a question 
upon which there is some conflict of authorities.” 

Citing Montgomery County vs. Ristine, 124 
Ind., 242. 

The Indiana case, however, concedes, contrary to the con¬ 
tention of appellant’s counsel, that if the proceeding had been 
under the statute, the estate of the insane ward would have 
been liable. The court said (8 L. R. A., 462): 

“The facts as presented make it apparent that the 
person against whose estate this claim is being prose¬ 
cuted was insane and dangerous to the community, 
within the meaning of the Statute. One whose in¬ 
sanity is of such a character as to lead him to make 
indecent exposure of his person in public, and who, 
on that account becomes a constant menace to public 
morality and decency, is as certainly dangerous to 
community, if suffered to remain at large, as is one 
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who threatens physical injury to others. The statute, 
secs. 5142-5150, makes a provision whereby such 
persons may be restrained, under the order of the 
circuit court, at the public expense. Provision is 
also made whereby the public treasury may be re¬ 
imbursed out of the estate of a person dangerously 
insane, in case he is possessed of an estate. This 
statute looks to the protection of the public from those 
whose insanity makes them dangerous to the com¬ 
munity. It has in it no feature of charity to the in¬ 
dividual, nor was it enacted with a view to benevo¬ 
lence. If proceedings had been taken under this 
statute and the person adjudged insane and danger¬ 
ous to community had become a charge upon the 
public treasury, it would have been within the power 
of the County Commissioners, by the very terms of 
the statute, to collect the charges out of the estate of 
the insane person.” 


Two of the judges dissented in this case. The dissenting 
opinion says: 

“The appellant was so situated that it could take 
the decedent to its poor asylum and give him the 
proper care and attention without in any way abridg¬ 
ing the rights and privileges of others supported at 
said institution. Under such circumstances we can 
imagine no satisfactory reason why the appellant 
should not be reimbursed.” 

And the dissenting opinion holds that the cases cited in 
the opinion of the court are out of line with the great weight 
of authority. 

Directors vs. Nyce, 161 Pa. St., 82. (Cited in Ap¬ 
pellant’s Brief, page 13.) 

Above lunatic being then sane and a pauper without 
means was admitted to the almshouse of Montgomery county, 
May 24, 1877, and remained there for two months and 
twenty-seven days. He was again admitted on October 12, 
1877, and remained for ten years and seven months and 
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twenty-six days, when, having become insane, he was re¬ 
moved by plaintiff to the Hospital for the Insane, at Norris¬ 
town. During all of said time in the almshouse he was 
there was a poor inmate. In June, 1891, after his removal to 
the insane asylum he inherited $3,100, plaintiff’s claim ot 
$1,956 being for board and maintenance for five hundred 
and sixty-one weeks in said almshouse at three dollars pe** 
week, and same for one hundred and fifty-six weeks at 
$1.75 per week in said Hospital for the Insane. Pleas, non 
assumpsit; statute of limitations. Since inheriting said 
legacy, lunatic has been maintained out of his own property. 


Swartz, P. J. (1894): 

“Numerous authorities may be cited to show that 
at common law supplies furnished to a pauper are 
gratuities for the payment of which no promise is 
implied (citing Deer Isle vs. Eaton and other cases). 
It is true where one voluntarily furnishes food to 
another a contractual relationship of debtor and 
creditor does not arise. Whether this principle 
should have any application w T here supplies should 
be furnished upon demand of the pauper is not so 
clear. Why should the recipient of the supplies 
under such circumstances escape payment when in 
funds? If he is compelled to pay he simply does 
that which in good morals he ought to do volun¬ 
tarily. His payment enables the county to enlarge 
its liberality in other needy cases. It is said that 
such repayment is in conflict writh the policy of our 
poor laws and our idea of charity. But it seems to 
us there is something radically wrong ivith the 
theory that a patient may leave the institution with 
a large estate of his own in his pocket without any 
legal obligation resting upon him to pay for the food 
he consumed. Such treatment of the patient is not 
calculated to stimulate his honesty or improve his 
citizenship. Nor does the demand for reimbursement 
under such circumstances detract from the charity. 
If the pauper receives the maintenance upon the con¬ 
dition that he shall pay when able it answers his 
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needs just as much as if there were no obligation to 
pay under any conditions. 

“Whether there is any obligation to pay within 
the statute creating the liability is immaterial, for 
our act of 1886 by section 33 fixes the obligation to 
pay.’ The act declares: 

“ ‘It shall be lawful for the directors of the poor 
of any county and for the overseers of any district 
as the case may be, in which any person shall have 
become chargeable, to sue for and recover any real 
and personal estate belonging to such person and to 
sell or otherwise dispose of the personal property, and 
to collect and receive the rents and profits of the 
real estate, and to apply the proceeds, or so much 
thereof as may be necessary, to defray the expenses 
incurred in the support and funeral of such person.’ 

“If this act does not cover the case before us it is 
difficult to see the purpose of the enactment. The 
man who has an estate sufficient to provide for his 
maintenance at the time he makes application for 
charity is not in fact a pauper and the authorities 
are not obliged to furnish support. If he gains ad¬ 
mission through false statement his estate is liable 
without any statutory provision. Stowe vs. Sawyer, 
3 Allen, 575. There are, no doubt, cases of emer¬ 
gency where it is the duty of the authorities to fur¬ 
nish aid before there is any opportunity to inquire 
into the conditions of the man’s estate, but it cannot 
be that the act was intended to protect the county 
against these exceptional cases alone. 

“The act declares that the directors of the poor 
may take the estate to ‘defray the expenses incurred;’ 
there is no limit to the expenses which may be in¬ 
curred in the future, nor is there anything in the 
act limiting them to the property which the pauper 
had at the time the expenses were incurred. The 
county seems to contemplate a case similar to the 
one before us; the ‘person shall have become charge¬ 
able,’ that is, he was chargeable at the time he was 
admitted because he had no estate; the estate is to 
be applied to expenses incurred, not the estate which 
he had when the supplies were furnished, because 
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then he had no estate at all and by reason of that 
fact became a charge. 

“An act was passed in Massachusetts, February 24, 
1818, wherein it was provided ‘that the inhabitants 
of any town or district within this Commonwealth, 
who had incurred expenses for the support of any 
pauper, whether he was legally chargeable to them 
by reason of his settlement or not, may recover the 
same against such persons, his executors, adminis¬ 
trators in an action of assumpsit for money paid, 
laid out and expended for his use/ Under this law 
the pauper was liable and it does not appear that 
any exception was made in his behalf if he happened 
to be without estate at the time the relief was fur¬ 
nished. Groveland vs. Medford, 1 Allen, 23; Med¬ 
ford vs. Learned, 16 Mass., 215. Our act is as broad 
as the law just cited. It is true under our law the 
directors of the poor can only sue for property which 
belongs to the person chargeable, but the pow T er to 
sue where there is no property is of little value. 
Under the law the poor district has a direct recourse 
to the relatives bound to maintain the pauper and 
where in such cases suit is brought for past main¬ 
tenance the personal ability of the relative to pay 
seems to be the limit of the inquiry. We know of 
no case where the pledge to pay at the time the relief 
was furnished was made the test of liability. * * * 
“The act of 1878 so far as it provides for the re¬ 
imbursement of the poor directors is a remedial 
statute and should therefore receive a liberal con¬ 
struction. We are satisfied that under it the plaintiff 
was entitled to recover from the committee for the 
support furnished at the almshouse.” 

Judgment for plaintiff for amount claimed for six years. 

On appeal the court said that it might be stated for the 
purposes of the inquiry that supplies furnished to a pauper 
are gratuitous and that an action for the price could not be 
maintained on an implied promise or unless the obligation 
is created by statute. 

This expression of the court should not be considered as 
announcing their view of the law, because they followed it 
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with the statement that whatever the common-law doctrine 
was, the statute in question was enacted for the “evident 
purpose” of giving a right which did not before exist, and 
they sustained the judgment of the trial court, saying, “the 
case has been so thoroughly considered in the clear and able 
opinion of the learned judge of the common pleas that 
further discussion is unnecessary.” 

The case of Rhodes vs. Rhodes, 44 Chancery Division, 94 
(Appellant’s Brief, p. 22), is not in point: 

“A lady of unsound mind who was never found 
a lunatic and whose income was under ninety-six 
pounds a year was confined from 1855 down to her 
death in 1881 in a private lunatic asylum at a cost 
of 140 pounds a year. 

“Her brother received the income from her prop¬ 
erty and applied it in part payment of the one hun¬ 
dred and forty pounds, paying the deficiency out of 
his own pocket until his death in 1875. After his 
death, his son, who was his executor, continued to 
receive and apply the lady’s income in the same 
manner and the deficiency was made good, partly by 
him and partly by his brothers and sisters. No claim 
was ever made by any of these persons against the 
lady’s estate during her life nor do any of them 
appear to have kept any account of it. After her 
death held that the deficiency was provided under 
circumstances from which no implied obligation 
could arise, although the court stated that whenever 
necessaries are supplied to a person, who by reason 
of disability cannot himself contract, the law im¬ 
plies an obligation on the part of such person to pay 
for such necessaries provided that the same are sup¬ 
plied under circumstances which would justify the 
court in implying the obligation rising with an in¬ 
junction on the part of the person making the pro¬ 
visions to be repaid for so doing.” 

Opinion, p. 106: 

“And the observation occurs, that if it had been, 
intended by the appellant that this payment should 
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constitute an obligation in his favor as against the 
estate of the lunatic, he would not have asked his 
brother and sisters tb contribute, but would have paid 
the money himself.” 

“In my opinion the true fact of the evidence is 
that all these persons, the appellant and his brother 
and sisters and the father, did provide this money 
under circumstances from which no implied obliga¬ 
tion could arise.” 

It is to be noted that the District is not a voluntary party, 
for it is required by law to proceed in cases of the indigent 
insane. What it does in these cases is, therefore, in com¬ 
pliance with a statutory duty. In South Dakota a statute 
imposed the duty upon 

“The children of any poor person who is unable to 
maintain himself by work, to maintain such person 
to the extent of their ability.” 

An indigent father was supported by the county which 
brought an action against his children for past maintenance 
and for judgment requiring them to contribute to his future 
support. The court said: 

“The county does not act officially, but under 
coercion of the law, and supplies the support which 
the son or daughter is now under obligation to sup¬ 
ply * * * If, under such circumstances, the 
county, under the direction of the law, furnishes 
necessaries to an indigent and helpless father, we 
think, upon principle, it ought to and may recover 
therefor against the children whose duty it was to 
furnish the same, but who neglected and refused so 
to do.” 

It was also held that although the statute did not provide 
a remedy the county nevertheless had a right of action 
against the children. McCook County vs. Karmoss (S. D.), 
31 L. R. A., 461. 

See also McNairy County vs. McCoin (Tenn.), 41 L. R. 
A., 862. 


27 

3. The liability where there is no statutory right to reim¬ 
bursement. 

The eases cited by appellant’s counsel seem in the main 
to turn upon the alleged doctrine that no common-law right 
exists to recover for necessaries furnished a lunatic. No 
question of common-law right or of action at law arises in 
this case. The doctrines of the cases cited by appellant’s 
counsel are not, however, conceded. Without extensive ex¬ 
amination, the belief is expressed that the doctrine of those 
cases is against the weight of authority. 

State of Iowa, appellant, vs. Colligan, 128 Iowa, 536 
(cited, p. 7, Appellants Brief, and referred to in Kaiser vs. 
State, supra). 

Action brought by the State against a non-resident, who 
had been confined in the State Hosnital for the Insane, to 
recover the amount expended for him and on his behalf 
while thus confined. Judgment for the defendant, from 
which State appeals; affirmed. 

Section 2297, Iowa Code, provides that the county of the 
residence of an insane person may recover from the prop¬ 
erty of the patient any sums paid by the county for the 
support of such person in the State Hospital, but it was 
agreed that Colligan was not a resident of any county in 
the State at the time he was committed to the hospital and 
that he had no legal settlement in the State, but was a resi¬ 
dent of South Dakota, temporarily in Iowa, when com¬ 
mitted. 

By section 2283, Iowa Code, it is provided that— 

“Patients in a hospital, having no legal settlement 
in the State, or whose legal settlement cannot be as¬ 
certained, shall be supported at the expense of the 
State.” 

It is further provided in the same section that insane per¬ 
sons having a settlement within another State may be re¬ 
moved to the place of legal settlement. Notwithstanding 
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income from said fund to be applied to his clothes and 
comfort in every way.” 

With a view of subjecting this trust fund to the payment 
of the cost of the insane person’s maintenance from the time 
of his commitment as an insane patient, the Western State 
Hospital filed, on the 15th day of October, 1907, its petition 
asking that the said income be applied to the debt due the 
hospital. The court said: 

“In our view of the case the only question re¬ 
quiring consideration is, what was the effect of the 
act of the General Assembly, approved March 16, 
1908 (Acts, 1908, p. 687), upon the right of the 
State to enforce a claim for support and maintenance 
of an inmate in either of its hospitals established and 
maintained for the care and treatment of insane citi¬ 
zens of the State? 

“It seems not to be controverted that no such right 
existed at common law, in the absence of express con¬ 
tract, but that the right of action against the estate 
of a lunatic for past expenses incurred in supporting 
him in one of the State’s hospitals can exist only by 
statute imposing a personal liability for such sup¬ 
port.” 

Held, that although the words of the statute import future 
operation and effect, and that the rule is that statutes are 
always to be construed as prospective, such rule had no oper¬ 
ation because the act of 1908 merely destroyed a remedy or 
right of action by repeal of the act of 1906 and therefore the 
hospital was not entitled to relief. 

The act of 1906, supra, gave the State no vested right, but 
merely provided a remedy or right of action against the 
estate of a lunatic connected to one of the hospitals of the 
State in certain cases only. It provided expressly, as had 
not been theretofore, the various State hospitals with the 
means of collecting past-due charges for the maintenance 
and support of such patients as may have estates, but made 
this qualification: 



“Except no claim shall be enforced or collected 
when the estate is worth less than two thousand dol¬ 
lars, nor where the estate is less than the amount 
necessary for the support of such insane person, or 
his or her immediate family, * * * and no 

statute of limitation shall run against any such claim 
or debt: Provided, that no action or suit shall be 
brought or maintained for any part of any claim 
which has been due and payable for five years or 
more.” 

Here appeared the avowed policy and intent of the legis¬ 
lature that the several State hospitals might collect past-due 
charges for the maintenance and support of patients in 
their respective hospitals in certain cases, first, when the 
estate of the lunatic exceeded $2,000, thus exempting the 
sum from liability in any event; and, second, where the 
estate was less than the amount necessary for the support 
of the insane person, or his or her immediate family, in 
either of which events no part of the estate was to be sub¬ 
jected to the claim of the hospital. 

As observed, that statute only provided the means of col¬ 
lecting past-due charges for the maintenance and support 
of a patient in any of the several hospitals, and gave a right 
of action therefor upon certain conditions and limitations; 
but a different policy is unmistakably declared by the act 
of 1908, to wit: that the estate or personal representative of a 
citizen of the State “committed to an insane asylum or 
hospital of the State” shall not be charged with any of the 
expenses attendant upon his commitment, or for his main¬ 
tenance in the hospital to which committed, thus putting all 
of that class of unfortunates in the State entirely upon the 
same footing. 

The act of 1908 is as follows: 

“1. Be it enacted by the General Assembly of 
Virginia, that an act entitled ‘An act to provide for 
the expense of removing, supporting and maintain¬ 
ing insane persons—how paid/ approved March 






tenth, nineteen hundred and six, be amended and 
re-enacted to read as follows: 

“ ‘Sec. 1. Be it enacted by the General Assembly 
of Virginia, that no citizen of the State of Virginia, 
who shall be committed to an insane asylum of the 
State, his estate or personal representative, shall be 
charged with any of the expenses attendant there¬ 
with, or for his maintenance therein. 

“ ‘Sec. 2. All acts and parts of acts in conflict with 
this act are hereby repealed. , ” 

In Eastern State Hospital vs. Winston (Va.), 3 L. R. A. 
(N. S.), 746, the right of the state hospital to recover for 
the care of its inmates is seemingly conceded and probably 
under the act of 1906, supra. 

City of Alton vs. County of Madison, 21 Ill., 114 (Ap¬ 
pellant’s Brief, p. 10). Action of assumpsit brought by 
city of Alton against county of Madison to recover $500.00 
for support of insane person residing in the city of Alton 
and owning property in her own right. County demurred 
to the declaration, which was sustained by the court below, 
and by agreement the following points were submitted to 
the appellate court: 

Was the city of Alton bound to take care and provide 
for an insane person having property before she was de¬ 
clared insane by the proper authorities, or is the county 
of Madison bound to take care of and provide for her before 
she was declared insane as aforesaid? 

Is the said city of Alton bound to take care and provide 
for such insane person, she being a person having property, 
after she has been declared insane according to law, or is 
the county of Madison bound to take care and provide for 
her? 

The court cited the provisions of the Illinois statutes and 
the act incorporating the city of Alton, said act requiring: 

“That the common council shall provide for and 
take care of all paupers within the limits of the State, 
and to accomplish this object they shall have the ex- 
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elusive right, power and authority” * * * to im¬ 
pose certain taxes. The first section of chapter 80, 
R. S., 402, defines paupers as “every poor person who 
shall be unable to earn a livelihood in consequence 
of any infirmity, idiocy, or lunacy, or any other in¬ 
evitable cause.” 


And requires such persons to be supported by certain speci¬ 
fied relations if they have any within the State of Illinois, 
or, if they have no such relatives, the third section provides 
that “the said pauper shall receive such relief as his or her 
case may require out of the county treasury.” 

The above case not in point as it relates to liability of 
county or city under statutory provisions. 

In Kaiser vs. State, supra; Dandurand vs. Kankakee 
County, 96 Ill. App.‘, 464; id., 196 Ill., 537, is cited as sus¬ 
taining the doctrine that an insane person is chargeable 
with his maintenance at a public institution in the absence 
of statute. 

Inhabitants of Deer Isle vs. Eaton (Appellant’s Brief, p. 
10); assumpsit for money spent. 

In November, 1806, Polly Thomas, who had her legal 
settlement in the town of Deer Isle, fell sick in the town of 
Blue Hill and was supplied with medicines and other neces¬ 
saries by that town which the plaintiffs reimbursed in 1811. 
In August, 1810, defendant married said pauper, who was at 
that time without property: 

“This is an action altogether of a new impression; 
and we do not perceive any principle upon which it 
can be maintained. At the time the supplies were 
furnished by the town of Blue Hill the town of Deer 
Isle became immediately liable because the pauper’s 
lawful settlement was in that town. But no contract 
express or implied existed between the pauper and 
the town. The liability of the town is created by 
the law and if the party supplied be in effect a 
pauper no debt is created.” 
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The case does not disclose any statutory provisions gov¬ 
erning the decision, but it is apparent that statutes did exist 
regulating the right and liabilities of towns and counties. 

Albany vs. McNamara, 117 N. Y., 168 (6 L. R. A., 
212-214, Appellant’s Brief, page 14), simply holds that a 
person receiving aid as a poor sick person from the officers 
of the poor in a State or county, in the absence of repre¬ 
sentations as to his responsibility or physical condition, in¬ 
curs no liability to repay the amount expended on his or 
her behalf by such State or county; at least in the absence 
of some application or request by him for aid or assistance 
more than the usual solicitations for charity which ap¬ 
parently needy persons make to the poor authorities. We 
have no dispute to make with the doctrine of that case nor 
do we see its pertinency. 

Montgomery County vs. Gupton, Administrator, 139 Mo., 
303 (Appellant’s Brief, p. 10). 

In the absence of an enabling statute a county cannot 
recover from the estate of an insane pauper the money ex¬ 
pended by the county in supporting such person at a lunatic 
asylum when the county voluntarily paid the money with¬ 
out any agreement for its repayment. 

C. had twenty acres of land worth $450.00 and was sent to 
a lunatic asylum for thirteen years at a cost of $1,836.35 
to the county, which afterwards tried to recover judgment 
against her administrator, and recovered to the amount of 
$600.00. Judgment reversed; the court held that such suit 
could not be maintained under the statute providing: 

“In all cases of appropriations out of the county 
treasury for the support and maintenance or confine¬ 
ment of any insane person the amount thereof may 
be recovered by the county from any person who 
by law is bound to provide for the support and main¬ 
tenance of such person.” 

The estate of a lunatic is presumptively liable for neces¬ 
saries, but the inference of an obligation may be removed 
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by evidence of a different intention in furnishing them. An 
appropriation by the county court from the pauper fund to 
support an insane person cannot be attacked collaterally, 
after the death of the beneficiary, so as to turn the charity 
into an obligation under the Missouri law touching the sup¬ 
port of the indigent insane. 

The court held that the duty of supporting the indigent 
insane of the State of Missouri is devolved by statute upon 
the counties of which they are inhabitants and said: 

“It is well settled at common law that the pro¬ 
vision made by law for the support of the poor is a 
charitable provision from which no implication of a 
promise to repay arises, and money so expended can¬ 
not be recovered by the pauper, in the absence of 
fraud, without a special contract for repayment.” 
Citing authorities. 

“A person so relieved, whether he had or had 
not property, never was liable to an action for such 
relief at common law.” 

Citing Groveland vs. Medford, 1 Allen, 23. 

Albany vs. McNamara, 117 N. Y., 168. 

“In view of these well settled principles of the 
common law in many of the States laws have been 
enacted authorizing recovery by suit against the 
pauper of moneys expended in his support. Such is 
the case in Pennsylvania and it was upon a statute 
of this character that the recovery was upheld in Di¬ 
rectors vs. Nyce, 161 Pennsylvania State, 82, but we 
have no statute of similar import.” 

The court then considers the Missouri statute heretofore 
quoted and points to the fact that this statute authorizes the 
recovery from any person bound by law to provide for the 
support and maintenance of the insane, and then states 
that such act does not authorize suit against the insane or his 
estate, as the right to sue is purely statutory, and a right of 
action is given only against the person "bound to support the 
insane. 
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County of Delaware vs. McDonald, 46 Iowa, 170 (Appel¬ 
lant’s Brief, p. 16). 

The defendant’s wife was adjudged by the commission¬ 
ers of insanity to be insane and ordered sent to the Insane 
Hospital; the expenses attending her treatment were paid by 
Delaware county and this action was brought to recover the 
amount so paid. The statute gave the right to recover for 
such expenditures “from any person legally bound” for the 
support of the insane, but by an amendment this language 
had been stricken from the act. The county contended that 
the husband’s liability attached because of another statute, 
viz: 


“The expenses of the family and the education of 
the children are chargeable upon the property of 
both husband and wife or either of them and in re¬ 
lation thereto they may be sued jointly or sepa¬ 
rately.” 

The court held that the expenses for the treatment of an 
insane wife in a hospital for the insane provided by statute 
were not part of the family expenses in the contemplation of 
the last mentioned act saying that “The treatment, we think, 
is intended partly as a charity towards the unfortunate sub¬ 
jects, and partly as a protection and relief to society.” 

“We will add that we failed to discover any com¬ 
mon-law liability to pay for it and since the amend¬ 
ment referred to we think that there has been no 
statutory liability in such case.” 

Asylum vs. Penick, committee, 102 Ky., 533 (Appel¬ 
lant’s Brief, p. 16). The statute provided: 

“When patients, who have been or may be sup¬ 
ported in either of said asylums, shall have or shall 
have acquired estate, which can be subjected to debt, 
a board of commissioners of such asylum, when re¬ 
liably informed of the fact, is authorized and directed 
in every such case to sue for in the name of the 
asylum and to recover the amount of such patient’s 


37 


board at the rate of $200 per year, or so much thereof 
as such estate will suffice to pay for the time they 
shall have been respectively kept and maintained 
therein and not otherwise paid for, and by proper 
proceedings to subject their estates, respectively, to 
the payment thereof.” 

This case deals solely with the sufficiency of the petition 
filed by the asylum and whether it should have been a pro¬ 
ceeding in rem or otherwise. 

Humbert Trustee vs. Central Kentucky Asylum, 100 Ky., 
112 (Appellant’s Brief, p. 16). 

In this case the plea of limitations as a part of the de¬ 
mand was sustained in the lower court. The case turned 
upon the validity of a special act of the legislature placing 
one confined in an asylum on the pauper list and thereby 
exempting him from paying anything to the State for his 
board, lodging and medical attention, which the court de¬ 
clared to be invalid. 

But see Michaels vs. Central Kentucky Asylum, 118 Ky., 
445, and Ponte vs. Eastern Kentucky Lunatic Asylum, 121 
Ky., 816. 

In McNeary vs. McCoin (Tenn.), 41 L. R. A., 862, it ap¬ 
peared that the lunatic had left the custody of her regular 
guardian in Hardeman county and came to McNeary county 
in 1891. There she remained for some time in a very desti¬ 
tute condition and her regular guardian neglected to support 
her. In June, 1891, she was admitted by the commissioners 
of McNeary County Asylum for the Poor as an inmate and 
they did not know that the lunatic had a guardian in 
Hardeman county or that he had any funds in his hands 
belonging to his ward. The county first became apprised of 
these facts in 1896 and made a demand on the guardian, 
who declined to respond. A bill in equity having been filed, 
a demurrer was interposed on the ground, first, that the 
lunatic had been admitted to the asylum without a contract 
either expressed or implied, and, second, that the asylum 
was a charitable institution and that the necessaries were fur- 
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nished gratuitously. There was no express statutory au¬ 
thority for the commissioners to demand compensation. 
The court, after citing Goodale vs. Lawrence, 88 N. Y., 513, 
and Rumney vs. Keyes, 7 N. H., 576, says: 

“It is true, the County Asylum, established under 
the laws of this State, is a charitable institution. It 
was designed for the care and maintenance of indi¬ 
gent paupers, and not for the benefit of those who 
have means sufficient to support themselves. If, 
therefore, it appears that the county, through the 
neglect of the guardian, has been compelled to pro¬ 
vide for one who is not a pauper it would seem but 
just that the county should be indemnified out of the 
funds belonging to the ward; and to this effect is 
the great weight of authority.” (Citing numerous 
authorities.) 

The court said of the case of Montgomery County Commis¬ 
sioners vs. Ristine, 124 Ind., 242, that it “is out of line with 
the current weight of authority and was decided, moreover, 
by a divided court.” 

At comomn law the estate of an insane person over 21 
years of age is legally as well as equitably liable for neces¬ 
saries furnished in good faith and under circumstances 
justifying their being so furnished. This liability is not 
changed by a statute which prohibits all express contracts by 
an insane person over 21 years and not under guardian¬ 
ship. 

Sawyer vs. Lufkin, 36 Me., 308. 

On suit to recover for necessaries furnished a lunatic from 
June 9,1873, to October 22,1873, it appeared that the party 
was found to be a lunatic on October 14, 1873, and that on 
the 10th of November following a guardian was appointed. 
No contract was shown to exist, but it was held that the 
lunatic’s estate was liable, as the furnishing of the neces¬ 
saries constituted a debt. 

Van Horn vs. Hann, 39 N. J. L., 207. 


The law will raise an implied contract and give a valid 
demand or debt against the lunatic or his estate for moneys 
ex|>ended for the necessary protection of his person and 
estate. 

Williams vs. Wentworth, 5 Beav., 325, cited and ap¬ 
proved in Hedman vs. Hart, Kay, 607, 610, 611. 

One taking an infant from an almshouse may recover as 
mi an implied promise for necessaries furnished. Trainer 
vs. Trumbull, 141 Mass., 527; Metcalf on Contracts, 70; 
both cited in note to 5 L. R. A., 176. 

“The obligation of an infant to pay for necessaries 
actually furnished to him does not seem to arise out 
of a contract in the legal sense of that term, but out 
of a transaction of a quasi-contractual nature; for it 
may be imposed on an infant too young to under¬ 
stand the nature of a contract at all.” 25 L. R. A., 
pp. 618-620; Gregory, appt., vs. Lee. 

If so, why not as to a lunatic? 

"An insane person like an infant is liable for a 
reasonable value for such necessaries as are furnished 
to him, or to his wife and family.” Citing many 
cases; 2 Page on Contracts, §897, p. 1404. 

“A past consideration, so called, is said to be no 
consideration. This proposition means that if a 
right has been received or forborne, under circum¬ 
stances that either never created any legal liability, 
or if there was a legal liability, have amounted to a 
discharge, such right or forbearance cannot be a con¬ 
sideration for a promise made after the act or for¬ 
bearance, and after the liability, if there ever was any, 
has been discharged.” Citing many cases; 1 Page on 
Contracts, §319, p. 480. 
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Statute of Limitations. 

The statute of limitations does not run where a govern¬ 
mental agency has supported an insane person. The act of 
1905, is imperative in requiring all costs and all expenditures 
to be reimbursed for however long a time. It was within 
the power of Congress to make this requirement. The Dis^ 
trict of Columbia having been by Congress required to sup¬ 
port the insane person was, in so doing, exercising a gov¬ 
ernmental agency, and, therefore, the statute of limitations 
both from the language of the act and the character of the 
agency employed cannot be successfully pleaded. 

The rule that the statute of limitations does not run 
against a State applies in favor of a claim for care and treatr 
ment by a hospital which is a mere agent of the State, owned 
and controlled by it. Eastern Hospital vs. Winston (Va.), 
3 L. R. A. (N. S.), 746, and elaborate case note. 

In Vol. 7, Encyc. of U. S. Reports, p. 916, it is stated: 

“And the same rule is applicable to the exercise 
of the prerogative of parens patrise inherent in the 
supreme power of every State, in respect of which it 
was observed by Mr. Justice Strong in Dollar Sav. 
Bank vs. United States, 19 Wall., 227, 237; 22 L. E., 
80, that so much of the royal prerogative as belonged 
to the King in his position as universal trustee enters 
as much into the principles of our State as it does into 
the principles of the British government. Hence it 
was held in United States vs. Beebe, 127 U. S., 338; 
32 L. Ed., 121, that the United States are not bound 
by any statutes of limitations * * * in a suit 

brought by them as sovereign to enforce a public right 
or to assert a public interest.” 

United States vs. American Bell Telephone 
Company, 159 U. S., 548. 

In Stedman vs. Hart the Vice-Chancellor said: 

“Suppose the lunatic had been placed in an asy¬ 
lum under the direction of the Lord Chancellor in 
Lunacy, and there supplied with the necessaries of 
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life, and that payment for these was not enforced for 
seven or eight years during the lunacy. Would this 
court say that time had run against all the demands? 
Claim for costs and expenses incurred by solicitors 
in prosecuting the commission of lunacy. Held, the 
lapse of six years during the life of the lunatic will 
not bar a debt of this description (which was treated 
as a debt for necessaries); for the Court of Chancery 
will take judicial notice in a suit to obtain payment 
out of his asset8 after his death that any action 
against the lunatic for recovery of the claim would 
have been restrained by the Lord Chancellor on pe¬ 
tition in lunacy. 

Stedman vs. Hart, Kay, 607. 

Under section 115 of the Code the equity court is given 
the broadest power in reference to the affairs, the care, and 
the management and preservation of the estates of persons 
non compos mentis. 

The statute giving this jurisdiction must be most broadly 
construed. 

The contention now made is that this court having gotten 
jurisdiction of Healy’s person at the time of his commit¬ 
ment, has retained jurisdiction thereof ever since, and under 
its general powers, as taken from the Maryland laws, this 
same equity court would have had the authority to appoint 
a committee for his estate at the time of his adjudication as 
a lunatic if an estate had then existed. Furthermore, said 
court could have applied such estate to the payment of his 
debts or obligations, without the appointment of a committee. 
That is to say the court in its discretion had the power to 
sell the estate of this lunatic to satisfy the claims of any 
creditor, although it might not have had the power to simply 
convert his estate, unless on motion of a duly appointed com¬ 
mittee, but it seems to be clear that a court of chancery has 
certain power over the government of lunatics and their 
estates which might be called inherent. 

Concerning the jurisdiction of courts of chancery over 
the person and estates of lunatics in Maryland, see Hamilton 
6l 










Vi. Traber, 78 Md., 26; Carried case, 2 Bland., 488; Matter 
of Colvin, 3 Md., ch. 278. 

In considering the powers of the equity court, with respect 
to persons non compos mentis, this court, in the case of 
Hackey vs. Peters, 22 Appeals, 346, said: 

“It is a legitimate result of the power of chancery 
over the persons and estates of persons non compos 
mentis, which power, long existing in the court of 
chancery as representing in this regard the sover¬ 
eignty of the State, it has been thought proper to set 
forth expressly in the present Code of Law of this 
District ‘of any right of dower of a person non com¬ 
pos mentis, whether the same be inchoate or other¬ 
wise.’ As has been repeatedly said in such cases, the 
court acts as parens patriae, armed with the power of 
the State, and committees and trustees are only its 
instruments to carry its orders into effect.” 

Therefore, it would seem from the foregoing expression by 
this court that statutes setting forth expressly the powers of 
the equity courts of this jurisdiction, with respect to the 
estates of persons non compos mentis, only embody the law 
as it already existed and in this respect confer no new juris¬ 
diction on the equity court. 

The legislature is the successor of the crown of England 
as parens patriae in the case of idiots and lunatics (Mormon 
Church vs. United States, 136 U. S., 156). 

Mr. Justice Bradley, in Mormon Church vs. United States, 
U. S. Rep., 136, pp. 57-58, said: 

“This prerogative of parens patriae is inherent in 
the supreme power of every State, whether that power 
is lodged in a royal person or in the legislature, and 
has no affinity to those arbitrary powers which are 
sometimes exerted by irresponsible monarchs to the 
great detriment of the people and the destruction of 
their liberties. On the contrary, it is a most benefi¬ 
cent function, and often necessary to be exercised in 
the interests of humanity, and for the prevention of 
injury to those who cannot protect themselves. Lord 
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Chancellor Somers in Cary vs. Bertie, 2 Vernon, 333, 
342, said: ‘It is true infants are always favored. In 
this court there are several things which belong to 
the king as pater patrise and fall under the care and 
direction of this court, as charities, infants, idiots, 
lunatics, etc. 

“The Supreme Judicial Court of Massachusetts 
well said in Sonier vs. Mass. Gen. Hospital, 3 Cush., 
483, 497: 

“ ‘It is deemed indispensable that there should be 
a power in the legislature to authorize a sale of the 
estates of infants, idiots, insane persons, and persons 
not known, or not in being, who cannot act for them¬ 
selves. The best interests of these persons, and justice 
to other persons, often require that such sales should 
be made. It would be attended with incalculable mis¬ 
chiefs, injuries, and losses, if estates in which persons 
are interested, who have not capacity to act for them¬ 
selves, or who cannot be certainly ascertained, or are 
not in being, could under no circumstances be sold 
and perfect titles effected. But in such cases the 
legislature, as parens patrise can disentangle and un¬ 
fetter the estates, by authorizing a sale, taking pre¬ 
caution that the substantial rights of all parties are 
protected and secured/ 

“These remarks in reference to infants, insane per¬ 
sons and persons not known, or not in being, apply 
to the beneficiaries of charities, who are often in¬ 
capable of vindicating their rights, and justly look 
for protection to the sovereign authority, acting ns 
parens patrise. They show that this beneficent func¬ 
tion has not ceased to exist under the change of gov¬ 
ernment from a monarchy to a republic; but that it 
now resides in the legislative department, ready to be 
called into exercise whenever required for the pur¬ 
poses of justice and right, and is clearly capable of 
being exercised in cases of charities as in any other 
cases whatever.” 


The Supreme Court of the District of Columbia is said to 
have the usual powers incident to a court of equity at the 
date of the Revolution not incompatible with the changed 
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form and particulars of government, or affected by subse¬ 
quent legislation. 

United States vs. Morse, 218 U. S., 493, 505. 

In Colman vs. Commissioners of the Lunatic Asylum, 6 B 
Mon. (Ky.), 239, no specific statute existed but only the 
general statutes providing for commitment proceedings, etc., 
and giving the court of chancery full powers, amongst other 
things, to appoint a committee and make other proper orders. 

The court said: 

“It is manifest from these provisions and from 
others which need not be especially referred to, that 
the court having jurisdiction to hold an inquest and 
order the lunatic to the hospital has jurisdiction also 
to make the proper orders for appropriating his estate 
to his maintenance while there. And furtner that it 
was not intended that the State should bear the charge 
of the lunatic’s support either in or out of the asylum 
so far as his own estate might be sufficient. * * * 

And although the proceeding is novel and not ex¬ 
pressly provided for by statute, yet upon the prin¬ 
ciples which hqve been cited as Reducible from the 
statute relating to lunatics, and upon the clear equi¬ 
ties of the case, we are of the opinion that upon the 
discovery of an estate belonging to an individual who 
has been supported as a pauper at the asylum, the 
Commonwealth, upon the information and petition 
of her attorney, and the Commissioners, who are her 
agents in the premises, is entitled to a decree for 
reimbursement for past expenses out of the estate, if 
it can be held without injury to insane individuals 
having claims upon it.” 

The statute praerogativa regis (17 Edw., c. 9-10) relating 
to the king’s prerogative over idiots and lunatics is in force 
in Maryland. 

Alex. Brit. Stat., pp. 161,162. 

In New Jersey see— 

Van Horn vs. Hann, 39 N. J. L., 209. 
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Although the statute respecting idiots, as also respecting 
lunatics, 17 Ed., 2, c. 10, refers only to the lands of the idiot 
or lunatic, yet the prerogative extends to the custody of his 
person, his goods, and chattels. 

Beverley’s case, 4 Co., 126. 

Lord Hardwicke said: 

Before the courts of wardship were erected the jurisdictioL 
was in the chancery court, both as to lunatics and idiots, 
“And after the court of wards was taken away by act of 
Parliament, it reverted back to the court of chancery 
2 Atk. Rep., 553. 

See 2 Story Eq., secs. 1362 et seq. 

The English courts look at the question of the support of 
lunatic from his property almost as a matter of course. 

A man was taken in charge as a wandering lunatic, having 
£337 in his possession and other property of small value, and 
placed in an asylum as a pauper lunatic without inquisition 
found. He was sixty-four years old, his wife sixty and had a 
daughter aged twenty, who lived with her mother, and seven 
grown-up sons, who did not contribute to their mother's 
support. Held, that the lunacy act, 1890, which enabled 
a lunatic’s property to be applied to the expenses of his 
maintenance by a justice, if it was more than sufficient to 
maintain his family, did not affect the jurisdiction of the 
court in lunacy as to the application of the lunatic’s prop¬ 
erty, and that the discretion of the court as to the applica¬ 
tion of the lunatic’s property would be properly exercised 
by making an allowance for his support out of the capital 
fund. 

Lindley, M. R., said: 

“We are asked to say that a lunatic who has prop¬ 
erty ought not to contribute out of it to his own sup¬ 
port. I am not prepared to go that length. It is 
obvious that there is nothing in the lunacy acts which 
directs us to do so, and it is a startling proposition 
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that a man who has the misfortune to be a lunatic 
and has money should be supported by the rates. 
* * * It is quite new to me that the court should 

allow a lunatic who has property to be maintained 
out of the rates. The court has been in the habit of 
applying the property of a lunatic first in supporting 
him. I do not say tnat this is for the benefit of the 
lunatic; I am not sure that it is. It may be that the 
guardians must support him if the court does not. 
But the court ought to support him if it can.” 

In re Tye, 1 Ch. D. (L. R.), 249 (1900) 
(1882). 


In re Weaver, 21 Ch. D. (L. R.), 615: The brother of a 
lunatic lady not so found by inquisition, advanced money for 
the maintenance of his sister in a county lunatic asylum for 
several years under circumstances which left it doubtful 
whether he intended it for a gift or expected to be repaid. 
He died, and his sister was then found to be a lunatic by 
inquisition. His executors having brought in a claim against 
the lunatic’s estate for repayment of advances, the court 
made an allowance to the testator’s estate for past mainte¬ 
nance, but limited it to advances within six years before the 
testator’s death. 

Jessel, M. R., said: 

“Assuming it not to be a legal debt the court is con¬ 
stantly in the habit of making an allowance for main¬ 
tenance to those who have voluntarily maintained 
. lunatics, and I think this is a proper case for making 
such allowance. The only question is for how many 
years it ought to be allowed. Considering all the cir¬ 
cumstances I think the allowance should be restricted 
to advances for maintenance within six years before 
the testator’s death.” 

As a curative or remedial statute the Code and the act of 
1905, to be liberally construed with reference to the purpose 
of their enactment (Bechtel vs. United States, 101 U. S., 
597). 
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As Endlich, on the Interpretation of Statutes, says, sec¬ 
tion 291: 

“It is a proposition too well settled by authority to 
admit of dispute, or call for extended discussion, that 
curative acts, especially upon matters of public con¬ 
cern, are to be allowed the retroactive effect they are 
clearly intended to have even though vested rights 
and decisions of courts be set aside by them, so long 
as they do not undertake to infuse life into proceed¬ 
ings utterly void for want of jurisdiction.” 

For the reasons given it is submitted that the decree below 
should be affirmed. 

EDWARD H. THOMAS, 
Corporation Counsel, for Appellee . 
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